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BENGAL LAW REPORTS. 



APPELLATE CIVIL. 



Before Sir Richard Oouch, JO., Ohief Juitiae, and Mr. Juatics Ainelie. mi 

Nov. 24, 15 . 

MItlNMOTBll DABBA (Plathtot) v. BHOOBUNMOTEB DABEA 26^ W, 30 

AND AKtfrHBA (DlFEHDAHTs).* '__ ' ^ 

S uU to set MidB adoption-^Declaratory Decree—LimUaUon Ad, XIV of 
1859, B. h el le-^Act I o/1872 {Bvidence JcQ— Depowiion in former SuU 

H N died on 16th May 1854 without inue, leaving a widow B. B, on 
19th Hay 1856, porported to adopt 8 in accordance with an alleged anumatu 
patra executed hj B N. B N, the nnole of B N, died on 6th Jaly 1865 
learing a widow Jf, in whose favor he had ekecnted an anunuUi-patra, by the 
terms of which she was to have the management of hit property during the 
minority of the adopted son, in whom it was to vest on his adoptiak AT 
adopted i> subsnqaeatly to the adoption of 8. After the death of B ^, B, 
as widow of H N, and adoptive mother of S, brought a suit against If aa 
the widow of £Jf, and ignoring the existence of 2>. Ddied, and on his death 
M adopted N on 4th April 1864. In a suit brought on 4th January 1873 
by if, as the mother and guardian of If, to have the adoption of 8 declared 
invalid.— SeZ<2, that the limitatioo providsd by d. 16, & 1, Act XIV of 1 859 
is applicable to a suit for a deolaratory decree. The cause of action arose at 
the date of the adoption of 8, vis., the 19th Hay 1856, and therefore the suit 
was barred. 

Held also, that the deposition of certain witnesses who had been examined 
in the previous suit to establish the fact of the adoption of i8 by B, were 
not under s. 83, Act I of 1872, admissible in evidenoe against the plaintiff 
M in the present suit. 

This salt was broagbt on 4th January 1873 by Mrinmoyee 
Dabea, the widow of Bomendro Narain Adhikari and the adopt- 

* Regular Appeal, No. 275 of 1873, against a decree of the Subordinate 

Judge of Zilla Rajshahye, dated the 4«h August 187S. 
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^ ^^t , iv® mother and guardian of Nogendro Narain Adhikari, a minor, 

21 Rf^nioTx^ ^gainst Bhoobunmoyee Dabea, the widow of Horendro Narain 

^BXA j^ihikari, and Chunder Eishore Goasami, described as beings 

Bhoobdh- generally known by the name of Shibendro Narain Adhikari. 

^oYKB iBEi. Q^j^^ plaint prayed that the allegation of an adoption imade by 

the defendant Bhoobunmoyee Dabea, #of the defendant Shiben-' 
dro Narain might be declared to be bAae, the reversionary right 
of Nogendro Narain being thereby injured. 

The allegations upon which the suit was founded were that 
Horendro Narain Adhikari was the nephew of Bomendro 
Narain Adhikari^ the husband of the plaintiff Mrinmoyee Dabea ; 
that Horendro Narain died on the 16th May 1854 without 
having issue^ and that the defendant Bhoobunmoyee had given 
out that ahe had adopted the second defendant as her son ; but 
the plaintifE alleged that Horendro Narain never gave any 
permission to adopt nor executed any deed, and also that the 
iiusband of Hurosoondery Dabea, the mother of the peraon 
tidopted and who gave him in adoption, did not empower her to 
'do Boz that the plaintiff had, under a registered anttmati-patrpk 
of her husband, who died on 6th July 1855, at first adopted ooie 
Debendro, and that on his death she adopted Nogendro on tha 
23rd Chaitra 1270 (4th April 1864). By this anumaH-patray Hhe 
interest in Bomendro*s property rested in the adopted 9on from 
the time of th« adoption^ and Mrinmoyee was to have th^ 
management during the minority of the adopted son. 

The defendant Bhoobunmoyee in her written statement aub- 
mitted that the adoption of Nogendro Narain by the plaintiff 
was invalid ; that the plaintiff could not sue as mother an4 
{guardian of her adopted son without first obtaining a certificate 
under Act XL of 1853 ; that her husband Horendro Narain died 
on the 1 6th May 1 854, leaving her an anumaU-patra, dated the 
14th of May 1854 ; that Shibendro was taken by Bhoobunmoyee 
to the family-house and treated as the person who was to be 
adopted by her, he having been named in the anumoUi-^ixUraj 
but the adoption was not completed until the 19th of May 1856 j 
that the suit was barred under the law of limitation, inasmuch 
as twelve years had elapsed from 'the 19th May 1856, whioh 
was the date of Shibendro Narain's adoption ; that the plaintiff 
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ihm awiefe of the adoption of Shibeodro^ which took place after ^^^j^ 
the death of BomeDdrOy who died on the 6th of Jaly 1855^ whei^ ^BmsroTn 
plaintiff was in possession^ and conld sae to set aside the s^o;^ Dabba 
ttotr. Among other documents^ the defendent filed certain Bboobvn- 
depoaitions of witnesses who had been examined in a previons*^**^*"^ 
suit she had bronght shortly after the death of her hnsband 
against Mrinmoyee as the widow of Uomendro to establish the 
fact of her hayhig adopted Shibendro nnder an anvmaiipatra 
ifom her hnsband. But in that snit Mrinmoyee was sued in 
Iter own right aa the widow of Bomendro^ and xk> notice waa 
taken of Debendro as an adopted son* 
. Tbeie was no evidence to show that the adoption of Debendro* 
was made before Jnly 1856. 

The Subordinate Jnd^e dismissed the snit^ both on the grotind 
of limitation and because he was of opinion that the defendant 
Shibendro had been lawfully adopted* 

On the question of limitaticm^ he held that the cause of 
action i^ose during the lifetime of the plaintiff's husband^— *that 
is to say, in 1854> when Shibendro was brought into the family- 
house of Horendro for the porpose of being adopted^ and that 
it was quite clear that plaintiS^s husband knew that Bhoobun. 
moyee had an anwnati-paira from her husband as it was men** 
tioned in a dan^atra by her husbandi which was registered* 
Besides, the fact of her having an anumati'patra was mentioned 
by Bhoobunmoyee in a suit which had been commenced by 
Bomendro and Horendro jointly, and which she afterwards 
carried on jointly with Bomendro after the death of her husband r 
and as Bomendro would be the person entitled to take the pro- 
perty next after Bhoobunmoyee, and he took no steps to 
question the armmati-patra, nobody claiming througb him 
could bring a suit eighteen years after the publication of the 
an/ttiMiU^atra on the ground of any legal disability. He,, 
therefore, held that the suit was barred under s. 11 of ActXIY 
of 1859. 

From this decision tho plaintiff now appealed to the High 
Conrt. 

Mr. Woodroffe (with him Biaboos Srinath [Doaa^ Mohini Mohun 
Bay, and £iahori Mohun Boy) for the appellant* 
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W4 ^ Mp. Lowe (with him Baboos Eomeah Chunder MitUr uoA 
MmmoYVK*^oOTga Mohun Do8$) for the respondents. 

Bhoobun- Hr. TToodro^.— -Nogendro was not adopted ontil after toe 
ugxEK ABBA. ^Q^^ ^{ KomendrOj and on his being adopted, the socoeasioD 

opened to him. He wonM on|jr be entitled on the death of the 
widow Mrinmoyee / so the canse of action as far aa ha is 
conoemed wonid not larise nntil the death of Mrinmojee, Sri- 
nath Oangopadhya t. Makes fihcmdra Bog (1) / and he conld 
bring his snit on attai ning majority, and even three years after. 
It cannot be said then that a snit bronght by his g^oardian 
during his minority was barred* This is only a declaratory suit, 
and under the circumstances under which it is broog^t the 
Limitation Act does not affect it* There is no provision in Act 
XIY of 1859 for such a case. Shibendro's adoption atone is not 
a sufficient cause of action. Shibendro coutd only take after 
Bomendro's widow, and such sons as she might adopt* She 
might be obliged to adopt a succession of sons, and the last 
one might be adopted ten or twenty years after her hnsband's 
death : if Shibendro^s adoption be the cause of action, the son 
adopted by Bomendro^s widow might never have a chance of 
claiming the property, his suit having been barred before he 
became a sen. In suits to set aside adoptions, the period does 
not always run from the date of adoption — Soehwm&niionee 
Dabea v. Petumber JDohey (&). 

Mr. Lowe^ for the respondents, sought to show Aat Mrin* 
moyee was aware of Shibendro^s adoption, by referring to the 
evidence given in the suit brought by Bhoobuomoyee^ as widow 
of Hurendro and adc^tive mother of Shibendro, against Mrin* 
moyee as widow of Komendro. 

Mr. Woodroffe objected that euch evidence was ioadmissible as 
Mrinmoyee was then sued in her own right as widow, and not 
as the guardian of Nogendro^ who is the real plaintiff in this 
case ; besides, Mrinmoyee had not even the right of a widow, 
as her interest was cut down by the anumati-paira by her 
husband. 

(1) 4B. L. B^ F. a, 3: (2) 1 Marsk, 891* 
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On this poiaty the foUowinjg^ preliminary judgment of the . y*^ 
Oonrt was delivered by tfRxirMOTBs 

^ Dabka. 

Couch, 0. J.— I think the deposition onght not to be reeeiyed. Bhoobun- 
The 83rd section of the Evidence Act provides that, in order to 
make a deposition admissible, the proceeding in which the evidence 
has been given by the witness must be between the same parties 
0|; their representatives in interest. The present suit is in 
reality a suit by Nogendro Narain by Mrinmoyee, his mother 
and guardain. The ri^ht to have a declaration of the invalidity 
of the adoption of Cbunder Kishore is a right which is in 
Nogendro as the expectant successor upon the death of the 
vridow Bhoobunmoyee to the portion of the property that 
belonged to Horendro. The suit in which the evidence was 
^ven was brought by Bhoobunmoyee as the widow of Horendro 
and adoptive mother of the minor Shibendro against Mrinmoyee 
describing her as the widow of Bomendro Narain, and taking 
BO notice of the fact that at that time there was in existence 
an adopted son of Bomendro, namely, Debendro Narain. 
When we look at the terms of the anumaii-pafra executed by 
Bomendro^ we find that the interest in the property vested upon 
the adoption in the adopted son^ and that what Mrinmoyee had 

under that deed was only a power of managing the property 
and continuing in possession of it during the minority of the 
adopted son. The estate was in the person who had been 
adopted ; and Bhoobunmoyee on that occasion thought fit to sue 
a person who had not a widow's interest in the property and 
was not in a position to represent the estate in the manner in 
which a Hinda widow has been held fo do. Therefore, it 
appears to me, that it cannot be said that the plaintiff in the 
present suit, the infant who baa been adopted by her after the 
death of Debendro^ is a representative in interest of Mrinmoyee 
the party to the former suit. 

It is not necessary for us to say what would be the ease if at 
the time of the first suit there had been no adopted son in exist* 
ence, and Mrinmoyee at that time had had a widow's estate in 
the property ; or if, instead of the suit being brought* as it was, 
against Mrinmoyee in her own right; it had been brought 
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^^^^ ^ Against her av tbe mother and goardian ef Debeadro, the thefn 

MRuncoTKB ^adopted boh. I will only say that when such a qneation as that 

Dabba aYi^s, as it probably will some day, the rule of the English 

BoooBUK- law of evidence by which where there were several remain* 

' ders limited by one deed, a judgment for or against one of tiiem 

would be evidence for or against the next in saooeBsion, may b^ 

considered ; because he does not claim nnder the first rensainder- 

man but nnder the deed which is the title of both. This is 

probably the nearest analogous case in the English law to that 

of sons successively adopted^ or of a suit brought against a 

widow before any adoption, and an adoption being made after* 

wards. At present we need only decide that from the manner 

in which Mrinmoyee was sued in the first suit, it cannot be said 

that the present suit is between the representatives in interest 

of the parties in the former suit, for that reason I think that 

the deposition cannot be received* 

Mr. Lowe, on the question of limitation, then oonteadecl 
that time began to run from the 19th of May 1856, when the 
adoption was completed. CL 16, fiu 1 of Act XI Y of 1859^ applies 
to a case like this. The words are general enough to include 
it, and the section is expressly intended for cases for which no 
other provision is made by the Act. Boobumomanee Dabea v. 
Petnmber Dobey (1) has no application, as it has Bot been shown 
that the plaintifE was ignorant of the adoption. 

Mr. Woodroff^ in reply. 

Upon the whole case, the judgment of the Court was delivered 
by 

CoTTCH, C. J. (who^ after shortly stating the facts, con- 
tinued) :-^The first question to be determined is whether the 
suit is barred by the law of limitation. 

The Subordinate Judge who has decided against the plaintiff 
and dismissed the suit has in a manner decided this question^ 
but he also gave his decision upon the other question, namely, 

(1) I HanL, 221. 
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whetiber tbe aeooad d^feiidant, Shibendro Narain, was lawfully j^^^ 
adopted. ^Mrinvotib 

Hofendro Namn died on the 16th of May 1854^ andjha ^^^^ 
alleged permission to adopt, the anumati-patraf is dated the Bhoobuk- 
14th of May 1854. According to the evidence, Shibendro 



Narain was taken by Bhoobaninoyee to the family-house and 
treated as the person who was to be adopted by her, haying 
beea Darned in the cmumati-pairaf but the adoption was not 
<Jbmpleted nndl the 19tfa of May lSo6. 

If this case is governed by the law of limitation « it is by Act 

XIV of 1859- The words of cl. 16 of s. 1 of that Act are 
so general, that I can see no ground for saying that a declara- 
tory suit such as this is, namely, to declare that there is no 
valid adoption does not come within it. They are:— *'To mU 
suits for which no other limitation is hereby expressly provided, 
the period of six years from the time the cause of action arose." 
The intention of the Legislature seems to be to provide a limita- 
tion for every suit. Having stated certain periods for different 
suits by the previous clauses and the last clause of the first 
section says that to all suits for which no other limitation is 
provided, the period is to be six years from the time when the 
cause of action arose. There are several cases in this Court in 
which it appears to have been considered that the law of limit^ 
ation woald apply to a declaratory suit, but I am not aware 
of any case in which it has been expressly decided. In 
many cases it would be unnecessary to decide it, as the 
Coart, in the exercise of the discretion which it has, would 
decline to make a declaratory decree even if a lesser time had 
elapsed before bringing the suit, unless there were special 
circumstances. 

I think, therefore, that the 16th clause does apply to a suit 
of this description, and then the only exception to the time 
beginning to run from the date of the adoption, which is the 
cause of action in a suit to have it declared invalid, is that 
which is provided in s. 9, namely, the right of action being 
concealed by means of fiaud. Here, there is no evidence that 
the adoption which was made by Bhoobunmoyee after the death 
Jot Romendro, who died on the 6th of July 1855, was in any 



S BENGAL LAW BEPORTS. [VOL. XV 

1874 way concealed from Mrinmoyee. The oaase of action therefore 
MaiinioTii^ arose then, and the period of limitation wonld then begin to 
Dabba ymj^ There is no evidence that Mrinmoyee had before tha^ 
Bhoobcm- made any adoption under the power which it is admitted she 
MombDabka. j^^j j^^ Romendro. The plaintiff Nogendro is a secondly 
adopted son. There was a previously adopted son who died 
namely, Debendro ; bat in the absence of any evidence of the 
time when his adoption was made, we cannot assume anaffirmar 
tive in favor of the plaintiff, namely, that it was madebefora 
July 1856. So far as there is any evidence, it appears that it 
had not been made at that time. Therefore, on the 19th of May 
1856, when the cause of action arose, MriDmoyee was entitled 
to and in possession of the property of Bomendro. Whether 
she was the person who, if Bhoobunmoyee died without making 
any valid adoption, would succeed to the share of Horendro 
need not be determined. There was no minor in existence who 
had the right so as to make the provision in the law of limita- 
tion in favor of minors applicable. Whether the right to bring 
such a suit as this, upon the adoption being set up by Bhoobnn* 
moyee, was in her, or in some other person is not material. It 
is sufficient that it does not appear that the right was in a 
minor. 

Therefore it appears to rne that in this case the cause of 
action upon which the present suit is founded, it being meirely 
a suit to declare the adoption invalid, arose on the 19th of May 
1856. And this suit was brought much beyond six years and 
even beyond twelve years, if that period could be made appli- 
cable. I therefore think it is barred by the law of limitation^ 
But, as the Subordinate Judge also decided Ihe question 
whether a valid adoption was proved by the defendants, it is 
desirable that we should give our decision upon it. 

The plaintiff impeaches the adoption upon two grounds : 
first, that Horendro Marain gave no permission to his wife to 
adopt a son ; aud, secondly, that the father of the boy who was 
adopted did not give to his wife Hurosoondery permission to 
give the boy in adoption. 

[His Lordship then went through the evidence and found 
these two grounds in favor of the defendants and concluded] :-• 
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• 
Upon both grounds, first, that the suit for a declaration of the 3874 
invalidity of the adoptioii is barred by the law of limitation > mbikmoym 

, and, secondly, upon the facts I think that the decision of the ^^^^'^ 
Comrt below icr right, and that the appeal ought to be dismissed Bhoobuk- 

Witi» costs, XOYnDABEi. 

Appeal diamssed (1)« 

* 

< I) Before Ur. Justice L. 8. Jachson, Daai, and his geocmd wife TripootA 

^ and Mr Justice McJhneU. Sooiidery Daai hiti^ gurviving ; that oa 

BIDDHBSSUE DUTT AND ANOTBEE ^** ^^^^ *^® plaintiffs then being 

(PUAiKtairw) V. SHAMOeiND NUN- °^°"* *^® ^^ *^^ defendant* Sham 

DUN AmoTmns (D«f»ni>a«t8.)» ^^^i"^ !*^^ ^^ ?*°^' ^ '^IIT* 

' with Tripoora Soondexy and with tha 

The 2Znd Februaru 1876. plaintiiPB father Kristo Ohnnder Dntt^ 

6mt U Met aside Adoptiofk^Lmita- *®* ^"^ *^® *^*'^ defendant Dooiga 

U^m-^Aetr IX of 1871, ^qAed. t», ^" Nundun,. the eldest son of Sham 

No. If^; 8, l-^Qame of Action^ ^^^^ ^ *^* *^°P*^^ ^'^^ ^^ ^^^ 

j|. ^ Bam s that Saya Kam neither adopted 

any son himself, nor gave permission 

In a sikit by the* reversionary heirs of for such adoption ; [that the plaintifts 

one S to set a^de an adoptioh alleged to were the legal heirs and successors of 

nave bean ma4e'with the. peirmission of « « ,, , . ^, ^ .. 

S, the plaintiffs alleged that 8 died in ^^^ ^™' and brought the present suit 

lo44; that the adoption took place in to protect their reversionary right by 

184^5 and thafrthey attained' their ma- getting aside the adoption of Doorga 

jonty respectively on the 26th Septem- r^ n *i. mt. , • i..« n ^\iv x 

ber 1871 ind the 20th December 1872. ^^ ^^**^- ^^® plamtiffs aUeged that 

The suit was instifcutcld on 16th June they attained tlieir majority respeot^ 
1979. Ha^that the adoption having jyely on 1 1th As win 1278 (26 th Sep* 

^^ nten***^' ^/^^^ f ^i S^ tember 1871) and 7th Poos 1279 (20th 

cause of action arose at the date of the -, , V, i,-o» 

adoption, as provided by No. 129,Sched. December 18/2). 

ii; AJot IX of 18^ : and that the plaint- The alleged adoption was stated to 

iff* not having* been in existence when have been made on 25th Sraban 1252 

the oanse of action arose, were not en- (Sth August 1845)^ 

titled to the benefit of s. 7, Act IX of mu -j. • -4.'4.«*^ ^« ir+i, 

1871, soaBtoeniblethemt'osiie within ^^"^ """* ^ instituted on 16th 

three years oi attaining their majority. J^n® 1873. The defendants in their 

4- j_ ^1.. ., , ,. ^ written statements raised (in^ clidi 

T^!?.!lL*^K^"' **^'°°- J^* the defence that the enit wa. barred 
plaint Ullei^ that one Saya Ram ,« , . . 

Nnndiiif, the plaintiffs maternal grand- ^^ *^® ^^ °^ limitation, and this was 
iirther who was possessed of consider- *^« ^^^^^ ^^^® material to thia 
able property^ moveable and immove- '^P<>^^* 

able, died on SOth Eartik 1251 (I4th The Subordinate (Jodge was of 
November 1844) lefkying two daughters, opioion that as No. 129 of Sched. ii 
JaggodissoEy Dasi, the mother of the . oi Act IX of 1871. provided that a 
plaintifEs, and their minor brother ^suit for setting aside an adoption might 
B&khal Daii Dutt, and Bhobonessuri *be instituted within twelve years from 

• R^rniar Appeal, No. 32 of 1874, against a decree of the Offioiating Subordi* 
nate Judge of Zilla Uooghly, dated tbe 15th January- 1874. 
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^1874 * AlttKTOLAL BOSB AWD oTMBa (DBF wTOAirri) •. lULJONBllKAOT 

^DM. 17 ^ 18, MlTTEB Aim akoithkb (PLAurrxfn). 

1875 

/oiiy.ao. f Oh appeal from the High Court of Judicatareftt VoitWiBamiiiBeiigdJI 

Limitati(m—Bimiu Law-^InheriUniCdSuceiBaion of Widoi^s and Dauf/kterB-^ 

'BiB90fiion$n^Ev%d9nee^Aimi8iian on Pl$admg$. r 

Where % Hindu widow, who takes lyy inheritanoe from her hnebaiidy is di»> 
poflieesed, the period of limttation as ageinst the reretiioiiacy heirelaimiDg 



the death of the pencm nuCking the adopted "hj Tripoora fioondery, ^tha 

adoption, and as Tripoora Soondery, seoond wlf e of one 8aya Bam Nondan, 

the adoptive mother was alive, the anit go long ago aa the B«ogaU year 18(1 

vwai not havred >y limitation. He <1845), in aoeordaDoe with an all«get 

referred to the ease of Srina£h 0«n- pormiiaion of Say* Bam, who hiBaetf 

^^pod^a v. Mahes Chandra Boy {a), a^ jn 1261 (1844). The adoption, 

On the merits he found that the 4idop- therefore, had taken pkoe ahoat 

tion of Doorga Das was a TaUd adop- twenty-eight yean btfore the oont- 

^on, and dismissed the suit. inenoement dl the present suit. Thm 

The plaiatiff 8 ^peaM to iha High pi^intilEs aUe^ is their piaiat» tfiaft 

'^^^^'°^' they hme oome erf i«e respeotifely 

- .. ^^ „ , on the 11th Aswin 1578 (26th Septem^ 

*Baboos Umbtcm Chmn Bdie and ^ ,^^. , _ ^^, ^ ,_^_ .^^. 

Jcuh ChurOer Bm tor the appel- her 1571) ^dOe 7th Peas 1279 rsOth 

ai^ ^ BeoenAer MW), imd that the soit 

having heen •commenced within three 

Bahoos Mohim Jfofcim fioy and years sfter the date of iMr atteining 

Bipro Voi9 Mooberjie for the respond- n»iori*y. »* «» « «»^ The defend*. 

,^ljg^ ants objected, amongst otlier ihiDgs» 

that the salt Was barred by Umitatioa* 

The judgment of the Coni% was Upon this issue, the Subordinate Judge 

ddivered by made this observatioii :— « It is to ha 

observed the defendants objeol thai 

Jacksox, J.— Hiie Is a suit hrought the plaintUTs olaim is baited by*limit» 

hy Bidhessnr Dutt and Behsiy Lall atien, but Ko. 129 of 49ohed. ii ai 

Ihitt against several persons, to set Act IX ef 1871 provides that a sojt 

aside a fiJse and fraudulent aHegation for setting aside an adoption may be 

of 'adoption, the person whose adoption instituted within twelve years firom the 

is impugned ibeing the third-named death of the person making the adop« 

defendant Doorga Das Nundun. This 'tion. Hence, ss Tripoora Soondery, 

i>oorga Das appears to have been the adoptive mother Of the d^endanfc 

(o) 4 B. L. B., F. Bo 3. 
« Pm^< ;H3iB J« W. OoLTZLs, Qa B, rkAoeOEi ajf 9 SiB B. P« CoiiUttt' 
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tEe aaooeanbii after tSho widoVi death ia^ in the aBi enoe of frand« to 6a 1&75 
lec&aned, not front the time of the widow'a death, bat from the time from "7^"* *^' 
whioh it woald hare ran against the widow had she lived and saed to reoorer Boas 
tSM^inheritaiioe— ^odm^CAimdaie ChuckerhuUy r, Oum Persad Dqss (1) approved. <;. 

Rajonibeast.- 

In the English CoDuiioa Law Courts, and, a fortiori, in the Courts of Law.- ^^°^""" 



No; 3 ia alive, tfie plaintiTs claim tiffs seek to escape from the operatiosu 
aa^ot be barred by limitation," then^ of Act IX of 1671 by [ alleging 
le refem to » case of Srijuith Qango- minority which they say tarmmated 
ptrf^ya ▼. MaJU$ Chindra Boy (a), in within three yeaia before the com- 
whioh ft Full Bench of the High Court mencement of the aait. In order to- 
determined that the canse of action in ^ Able tb claim that benefit^ they 
aanit for settmg aside an adoption TDxsat bring themaolres within. th»- 
aoontea after the deathi ot the widow terms of8»7 of that Act whioh are 
making the adoption. It ia to be . ^^fle ;— « If a person entitled.to ane 
obaenred that the ezpression ''pesaon ^' ^ the time the right toane acoraes, . 
making the adoption'' ia an incosrect * ""^''' ^ ^°«^^» ^ *a xdiot^he may 
l^araphraae of the words of the Act. ^"^*'**« ^^ »iut within the same 
No. 120 of the 8nd Schedule pi»- period after the disabUity has ceased, 
aoribea the time wheiathe period begins' ^ would otherwise, have been allowed 
to run, «ixk, "the date of the adopMou. <roin.the time prescribed.'* ^^ow these* 
or <at the option of the plaintiff) the ^wo piateftiffB were not minora and 
date of the death of the adoptive were not in existence at the time the 
father.*' Now this does not appear to right to* sue' aocrned, beoanse in tUb« 
iMone o£ those case? in which the instance the right to sue aoerned at 
word ''father" might beoonatroed to the date of the adoption. There waa 
inolo^e mother, and' the term "adopt- uo minoc amongst the piit^tiffB wha 
ive" father therefore, mnst be con- was entitled to saeat the time when 
atrued atriotly. But iathiaoase, the the adoption tooB^ fOaoe and therefore 
father died before the adoption had they were not at liberty to avail. them- 
taken plaoe. The period, therefore, selves at the anbaequeat time of.tha- 
muat begin to run from the date benefit of the pro^cisiona of a.. 7:. 
of the* adoption. The Subordinate There were other peraons who'at thai 
Judge,, after disposiog in that way time would be heiraofthe deoeaaed^ 
of the plea, of limitation, went Saya Ram, and the right to^sue which 

He decided against the plafntifib npon v. x.^ .^^ . -^ . .. 

the merits, and the pSintiffs h^e !f.*^* l^^i^f^r^ "* 

appeared. Bat the it^iondenta hav^ ^'^'"^^^ ^"^~ <^>' and the poinfr 

ing taken an objection under s. 548 ^^^^^"^^ that it ia annecessaiy. 

against the decision on limitation we *> go into the other points raised in. 

have dealt with that first. The plain- *»P«*^ ^^ dismiss the appeal wlthi 

oogts. 
C«> 4 B. L. B, r. B., 3. ^ j^,^^ ^ 

a) B. L. B, gnp. Td, lOOBr 
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1875 is India, where the pleadings are leaa techAical, an admiiaion eC a fast on the * 
„.T^~J5j^~r ploft^inga by implication, ia not an admisftioa for any other purpose than that 
^Qg^ ^ of the partionlar issaei and is not tantamount to proof of the fact. 

V. 

AAJ^Bf KAMT An admisflionj or even a confession of judgment by one of seveial dofendanfaa 
in a suity is no e?idence against another defendant. 

In a soit instituted before Act XW of 1859 came into operation, tbe periods 
of sncoessiye minorities might be deducted m reokooing tl^ term of limil* 
flEtion. 

£, holding ancestral estates in Bengal, jointly with his brethers as an and!* 

Tided Hindu family, died, leaving a widow, S, and three unmarried daughters, 

B, S M, and N. On her husband's death, S continued to reside with hitf 

brothers, and was supported out of the income of the joint estate* Puring 

the lifetime of S, her daughters married, and B became a widow without 

having had a child. After S's death, and during the lifetinke of 8 M» N also 

became a childless widow. S M died after her mother, learin^ a son R K* 

It K, on attaining majority, sued to recover with mesne proHts a 4-anna share 

in the ancestral estates to which he claimed t;o be entitled on his mother's 

death as heir of B, and from which be alleged that he had been dispossessed 

by the representative of R's brothers, whom he made defendants in the 

suit, joiniLg B and N with them as co-defendants. Some time after the 

institution of the suit, a petition was filed, purporting to prooeed from B aod 

N, by which they admitted that the plaintiff was the heir of B^ and that ihey 

bad no defence to offer.— H^2d, Isf.—Tiiat limitation could not be taken to 

have run against the plaintiff's claim during the lifetime of 8, who^ in the 

absence of proof that she had received only maintenance^ as distingnished ttoat 

participati<m in the profits of the estate, must be presumed to have , had 

possession of the share in the estate whieh she inherited as her hoshaiid'a 

•widow. 2nd.— That B being a childless widow at the time of her mother^s death» 

could take no interest in her father's estate. 3rd. — That» on their mother^s 

death, S M and N as heirs of their father took a joint estate in his sneoee- 

sioii : and on S M's death, the estate whi<^ had come to her and N jointly » 

survived to N, sinoe the fact of the latter being at the time a childless widow, 

did not destroy the right of survivorship which she had previously ^acquired by 

inheritanoe. 4t^.— That N being the heir of B, R K had not, during her 

lifetime, any right to any part of the estate, and that his position was not altered 

bgr tJie petition, purporting to prooeed from B and N, such petition not 

amounti]9g. to a oonveyaD6e or disoliaimer of title in his favor. 6th, — That^ 

if the petition could have been treated as a relinquishment on the party of K 

of hei mghtf in the plaintiff's favor, it ' would have been necessary to enquire 

whether N wm not herself barred by limitation at the time when she* trans* 

f erred her rights. 

Appeal from a decision of a Division Bench (Trevor and 
III S. Jackeon^ JJ«) of the Calcutta High Coart| dated the 31st 
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* December 1662^ r^yemag a jadgment and decree of the Judge 1875 



of JesBore^ dutod the 21st Deoember 1859. Amistola^ 

The suit was brooght by BajoDeekant Mitter and Womes* ^^* 
chnnder Boy, tbe fprmer of whom saed as the only son of a Bajovkekajt!^ 
daughter of Ri^Binarsing Bose, deceased^ to recover a 4-aniia ^'^^ 
share in certain ancestral estates^ and of other properties 
parohaaed with the income of the said estates^ while tbe latter 
olaimed as purchaser from Bajone^kant of a moiety of the said 
afiare. 

The aacestral estates in qaestibn had descended to fear 

brothers, Kamtonoo, Bamnursiog^ Bamdoyal, and Debnarain 

Boae, from their father Qokoolehander Bose, and were held by 

the £oar brothers as .an undivided ^inda family. Bamnor* 

sing died in the ye»r 1824, lesiving his widow^ Soorjomonee, and 

three daughters, Bindobassinee, Sarodamoyee, and Nittokally^ 

but no son, him sarviving. AU the tiiiree daughters married 

during the lifetime of their mother SoorjomoneOi and- all three 

anrvived her. During Soorjomonee's life time Bindobassinee 

became a widow without haTing had a child. After the death 

of Soorjomonee in 1836^ bat during the lifetime oi her sister 

Sarodamoyee, Nittokally also became a widow without having 

bad children. Sarodamoyee died in 1845^ leaving a son, the 

plaintiff Bajoneekant^ who was born Jn 18tt9. 

Tbe plaintiff Bajoneekant alleged thatj on Bamnursing's 

death, 4Soorjomoneo and her daughters continued to live with 

Bamnncsing^s bcodiers in the fan^ily residence and in oommoa 

enjoynientof the family property; that on Bindobassinee and 

Nittokally becoming childless wdows, the right ef succession 

to Bamnursing's share in the ancestral estates devolved by 

Hindu law on his mother Sarodamoyee; that after her deaths 

and on his attaining majority ,he had asserted his right to realise 

aeparately the collection of the 4ranna share which Bamnur^ 

. aing had in the joint estate^ when he was resisted by the repre** 

aentatives of his maternal grandrunclesi Bamtonoo and Baih- 

doyal (his maternal grand«nncle Debnarain having died without 

issue) » and was ousted by them in the yea^ 1857. The plaintiffs' 

suit was instituted on the 9th September 1838. 

The principal defendants, ioausivec to ^ plaintifis' daim. 



« 
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^ I87g^ alleged thab Ramnnrsing, being withbnt male mxi% had shortly^ 
Amibtolax before his death,, conyejied his interest in the joint estates to his 

^^' brothers by a deed of gi£t under wbicb they had held ezolaaive . 
KAjoHsnAHSpossessiou of the- entire- estates from the time of Bamnnrsing'ff 
death,, and tha€ the plaintiffs' (^ioi was oeDseqomtly out of time. 
About six months after die institotion of tbe emt« a petitioif 
iras filed in the Jesspre Courtj. purporting to proceed from 
Bindobassinee andr Nittokally^ whom the plaintifia had joined 
as co-defendants*, in which they stated that they hade no object- 
tion t» the daim^ since Bajpneekant was the real keiv of tiieir 
father Bamnnrsing. 

The daia^ was dismissed bf the Zilla. Jodge^. wfao> held it not 
proved that Bajpneekant^ his mother, er his grandmother bad 
ever been in possession of thfr property in dispute, and oon* 
aequently considered the suit to- be barred by limitation. WiiAk 

refereaea to the petition purporting to proceed from Bindo- 
bassinee and NittokalLy, he obser?ed:— ^^ We cannot be certain, 
who filed the petition^ and women in this country may be easily 
indnce4 to lend their names to any thing;;f ' and he accoidingly 
attached bo weight to it. 

On regular appeaL to the^ Bigb Court,, thia decision was 
severaed, the Judge being of opinion that th<nre was eraieiice 
to show that the parties bad lived together aa members of 
an undivided Hindu family^ the plsintiS'S' immediate prede«- 
cessors being females;, and that» in snob circumstances, there 
could be no such adverse possession as would support the 
plea of limitation^ The High Court were further of opinion 
that effect was to be given ta the petition,, purporting to have 
been filed by Bindobassinee and Nittokally^ it being com- 
petent for Hindu women in their poaibioa to eonvey their 
estate to the next heir. Willi rei^ect t» the alleged deed of 
gift, the Judgea considered that thera was no sufficient evidence 
to support it, and holding Bajoneekant'a right of iaheritanca 
to be clearly establishedj^ they gave a decree ia favor of tha 
plaintifis to the entire extent of their daim (1)^ 

From this decision the defedants now appealed to Her 
Majesty in OounciL 

(t) Harsh., .241 -, S. 0^ 1 Hay, SlSi. 
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Mr. Doyne for the ^ppeUantB,— The jplainttff BsjeBeekapt ^W ^ 
* *oaDnot claim as heir to hie maternal grand&tber dnring j^ibtolal 
.4he lifetime of hie materaal aants^ Bindobaseinee and Nitto*- ^ 
hBiOj, or <at any Tate daring the lifetime •of the latter^ B^bbkakc 
Where "the «ight of succession has once rested in a danghter, 
it is ^Eiot afterwards lost^ thengh the ehoald be barreii; and 
the aarriyer of two danghtera who hare inherited their 
father's estate snooeeds to her abter's shares see the Yya* 
vaStha Dacpana (2nd ed.) pp, 17Q, 171, and pp. 12 and 18 
of the preliminary remarks; and pp. 21 and 22 of 1 Mao- 
naghten's Hindu Law. On these anthorities it is clear that, 
on Soorjoihonee's death, Nittokally sacceeded jointly witk 
Sarodamoyee to Ramnarsing's estate, and on Sarodamoyee'e 
iieath took the lAfAe estate. While she livedo Bajoneekant 
liad ne Tights suit. 

As to the issue of limitationi the plaintiffs were e«t of time. 
JSTeither R^joneekant, nor his motlier, nor his graoduother 
had ever had possession. The two latter had at most received 
maintenance. The appellants showed an nninlerrnpted ad*> 
yerse enjoyment of the property in dispate for more than twelve 
jears prior to snitj and had thereby, under Begolations III 
•of 1798» and II of 1895, acquired a title which could not be 
displaoed-^Doe d. Sibchunder Doss t. Sibhissen Ban&rjee (1)« 

The Hifrh Court was wrong, in holding the deed of gift 
from Bamnnrsiiig not te be proved, 

Hr Imth, Q.C* (Mr. C. W. Arathm with him) for the 
respondents. — ^The appellantd failed in establishing the hiba 
on which they relied. The 'original shonid have been pro* 
•duced or its absence stktisfactorily accounted for^ AstoBajonee* 
kant's right to succeed, see the judgment of Mitter, J., in 
Guru Odbind Shaha Uandal v^ Ancmd Lai Ghose Mcustamdar (2), 
Assuming that Bindobassinee and Nittokally were entitled 
to succeed Ramnursing as his heirs by Hindu law^ it was com- 
jyetent for them to relinquish their rights in favor of Bajonee- 
kant^ who is the reversionary heir— -Profap Chunder Boy 



{V I BouL, 70. 13)6 B. L, B.,15. 
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^l$26 Chondhry v. Sreemuttg Jxr^ Mmee Dah46 Okowdhfain (I), 

AMiBTOLAt' '^^^^ ^®y ^•^^ ^^°^ ^y ^''•"^ petitaon. 
Bd«s There is no passage in Uie Htnda law wkicli con* be rielied on 

AM 

BAJosmkvt^s expi^esftly decidtag the positioa of aereml daoghters taking as 

.^TTKii. i^g-^ 1^ f.(^^jp father. The cAse of the snoceeaion of sereral 

T^idows is pecoliai^. The widows are lookBd on ae makiBg up 

one person. It does not follow that the same rale is to be 

applied to>'daoghters. 

Mr. Doyne in reply. — The petition on whioh the respondents 
rely is not itself on the record^ bat merely an abstract of it 
made by the sheriatadar^ a subordinate officer of the Ooart* It 
was simply handed in by a pleader^ and there is no evidence o£ 
his authority. There is no difference between the case of two 
widows inheriting^ and the case of two daughters inheriting* 
The estate of two widows taking their husband's property by 
inheritance is one estate. The one cannot alienate without the 
consent of the other^ and the survivor takes' the whole— -BAu<)r* 
iioandeen Dodbey v. tlyna Baee{2)^ 

Cur. adv. vuU 

Their LoBDSHiPs' judgment was delivered by 

Sir B. PfiAOOGK. — ^ThO' respondents were plaintiffs and 
the appellants defendants in the Court below. The plaintiff 
Bajoneekant Mitter, as the only son of a daughter of Ram- 
nursing Bose, deceased, sued to recover a 4-anna share of 
certain . anceBtral estates, and of certain other properties par- - 
chased with the income of the said estates. The plaintiff 
Womescbunder Roy claimed as a purchaser of a portion of the 
said share from the plaintiff Rajoneekant. His title depends 
upon that of Bajoneekant* 

Tbe ancestral estates originally descended' to Ramnnrsing 
and his three brothers from their father, Gokoolchunder Bose^' 
and were held by them as an undivided Hindu family. Ram- 
nursing Bose died in November 1824, yrithout a son, leaving a 
widow, Soorjomonee, and three daughters, Bindobassinee, 
Sarodamoye, and Nittokally. Soorjomonee, the widow, died in 

(1) 1 W. B,. 98. (2) U Moore's L A« 487. 
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March 18d5» andj upon her death, the heirs of Bamnursmg 1975 

were Sarodamoyee and NittokaUy» two of the danghteoi^ who ^ibtolai 

^ were then married and likely to have Bons« It may be taken ^^* 
Bgainat the plaintiff upon hia own Btatement, that Bindobaa^B^oNwuit 

anee could not take any interest in her fatber'a eatate^ aa ahe ^^'^ 
waa a childleaa widow at the time of her mother'a death. In hia 
plaint he aaya :-^ 

*** Hy elder aant» BindobasBinee^ haying become a ohildleti wido#. 
my grandmother supported her and the other two danghters who were 
both nnder age^ and effected the marriagea of the two onmamed 
danghters in dae and proper time. On the 30th o£ Baisak 1242 
(12th May 1835,) my maternal grandmother breathed her last, leaving 
behind her my mother and my two maternal younger aunts *' (meanii^ 
his mother and his maternal yonnger annt Kittokally), ** who were 
nnder age, and my maternal annt Bindobassinee^ nnder the maintenaoce 
and control of my maternal great-unolesi" 

He then atatea hia own title and eviction aa f ollowa :-^ 

** My mother attained her majority in the month of Ghaitra 1243 
(Harcfa*April 1337), and as my yonnf^est maternal aunt nnfortnnately 
became a childless widow in the year 1S44 (1837-'88), so the right of 
snocession to all the aforesaid properties acomed to my mother accord* 
ing to the shasters. I was bom in the year 1246 (1833-40) ; but 
owing to my evil fortune I was at my tender age bereaved of my mother 
who breathed her last on the S3th Kartik 1252 (^th November 1345)!- 
8inoe then I« together with my maternal annt9> remained under the 
guidance of Joy Doorga Dassee, mother of Prem (Jhand Bose and 
Amirtdal BosCi heirs of my maternal grand-uncle ; and on their 
k^^n^ng majorityi in the same house and in the same mess, and under 
thesuperintendeneeof the said persons, on the 16th Sraban 1263 (Slat 
July 1835), I attained my majority. When I came to know what pro« 
perty 1 was entitled to as my grandfather's heir» I proposed separately to 

realiae the colleotiauB of the one-fourth share of all the real and 
personal properties left by my maternal grandfather and grandmother, 
and mother, and of the real and personal propertiest «. s., talooks, &c«9 
aoi]uired in own name or benaml from the joint funds. Premohand 
Bo8e» Amirtolal Bose, and Joy Doorga Dassee, the principal defend* 
ants, having been instigated by the ill advioe of wicked persons, and 
supported by the defendant Gooroodoss Boy, with the motive of divest- 
ing me of my rights, forcibly expelled me from the joint dwelling-house 
on the 16th Eartik 1264 (30th July 1857), and having ousted me by 
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^Wyj srtifloe, forcibly and fraudulently held possession of all the propertieSy 
Amibtolim*'*^*^ enio3ring the profits arising from the estate." 
Boss The principal defendants^ in answer to the plaintiff's claim^ 

BijoifnKAifr ^^^^ that Samnnrsiag Bose^ having no male issne^ and 
Hmss having no probability of male issney exeonted* in the year 1231 
(1824-25) a hibanama, ^er deed of gift to his three brothers, and 
breathed his last. They then prooeed:— 

" The aforesaid three donees^ by virtue of the said deed of gift, 
applied to the Ooarts to l>e made representatives in the oases that were 
then pending in the Court in the place of the said Bamnursing Boss* 

An istckbamama (proclamation) was duly issued from the Adawlut for 
the appeaxttnoe of any heir within the period of six weeks. As the 
maternal grandmother of the Mitter plaintiff was acquainted with the 
truth and validity of the said deed of gift, no objections on that head 
were urged by her. The hibanama was produced in the Court by 
our predecessors, and testified to by them ; and the Judge, considering 
the said deed to be genuine and proved, ordered, on the 22nd November 
1826, the said Bamtonoo and Bamdoyal to be made representatives in 
the placaof the aforesaid Bamnursing Bose. The said representatives 
agreeably to which conducted the suits in the Zilla and Sudder 
Oourts, and having retained possession of all the properties specified in 
the hibanama, from the date of the said hibanama, managed the 
affairs, conducted several suits before the tribunal of different Gourta 
•and even in appeal to the Privy CounciL" 

Three issnes were laid down for trials viz. :— 

^'l. Whether the plaintiff, Bajoneekant, as heir to a part of 
the patemsl and self-acquired properties of Bamnursing Bose, his 
grandfather (the father of his mother), was in possession or not ; and 
whether, on the 16th Kartft 1864, B.U. (30th July 18&7), the defendants' 
dispossessed him by turning him out of doors ; and Bajoneekant ought 
to recover possession with mesne profits or not F 

" 2. Whether, according to the bill of sale given by Rajoneekant* 
both the plaintiffs can be entitled to possession of the property in 
dispute in equal proportions or not F 

'% Whether, according to the deed of gift of Rajonee's maternal 
grsndfather, the defendants have been holding possession ; and whether 
such long and continuous possession bars the suit, and it should be 
dismissed or not F " 

The plaint was filed on the 9th September 1858^ before the 
€ode of Civil Procedure (Act 7III of 1859), and before the 
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pasMogof the Limitaiaoii Aot, XIV of 1859. The qpestion^ of ^ 
liiDitatiou must be determined according to the old law. Amibtolai. 

^ Bobs 

The defendant's case is that limitation began to run from the ^ 
time of Bamnnrsing's deatk. The Judge of Jessore held that i^^'^l^^ 
ther» was ao proof of pOBsession bj^ Uie plaintiff or by his 
Bother ot maternal grandmother. 

It has been held by a Full Bench of the High Conrt a^ 
Calcnttay that in the case of succession by a reversionary heir 
alter the death of a widow, who takes by inheritance from her 
kasbaod^ and is dispossessed, the period of limitation as against 
the rerersionasy heir, in the absence of fraud, is not to be 
reckoned from the time when he succeeds to the estate but from 
the time from, which it would have been reckoned against the 
widow if she had lived and brought the suit-^NoUn Chunder 
Chucke f butty v. Owru Peraad Doaa (1). That rule has been 
acted upon in other cases, and it appears to their Lordships* 
that tho principle of that decision is correct. If in the present 
case limitation began to run against Soorjomonee, the widow 
of Kamnnrsing, the plaintifE/s suit is barred. 

The Judge of Jessore found that there was no proof of- pocL. 
session by Soorjomonee or by the plaintiff or his mother : and 
he held that a limitation was bar. Many of the plaintiffs's* 
witnesses) however, deposed that Soorjpmonee was in possession.. 
The Judge of Jessore says :*— 

" What he** (referrihg to the plaintiff) *' relies on, is the evidence of* 
the witnesses named in the margin, who speak to his possession and eject- 
ments The evidence of these persons is to the effect that after the*deathi 
ol Bamnnrsiag, his widow and daughters, and latterly his daughter's' 
son, were in ioint possession with the defendants i that about two yean- 
agq the plaintiff, finding that when in joint possession, he was burdened 

with an unfair share of the expenses, asked for a division* of the sharesr 
whereupon the defendants told him that he had no right to anything,, 
abused him, and turned him out of the houses Most of these- witnesses 
are w^ acquainted with the Bose- family and their history. They Hve^ 
neaz' or on the the same spot. Some are to all appearance vexy respect- 
able ; nearly all give a connected, and some ai foil, account of thfr 
plaintiff's conditional prospects and treatment." 



(l)B.i:irB^Sap.YoL,1008. 
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}^ The evidencd of the witnesses above referred to is very loose 

AMiftTOLAii^aiid unsatisfactory; still their Lordships are indnced by it to 

^^" believe that Bamnnrsing's widow, Sooijomonee, contiaoed io 

BA90NBKAHT[iye wltb hor deceased hnsband^s brothers and was snpportod 

by them out of the income of the estote^ Nothing ocmld hm 



more natural or consistent with the usage of Hinds famil 
than that apon her husband's deatli she should continue to reside 
at the family dwelling-house as a member of the joint faodlju 
Indeed, the principal defendaato state in their answer that 
''they retained their brother's wife, the said Boorjoaonee* 
and unmarried daughter, under their own support and guidaBce» 
«nd they effected the marriage of the unmarried daughter iuto 
a suitable family^ and in a proper manner/^ If the widow and 
her daughter continued to live as membem of the joint family^ 
the presumption would be that they were naktained out of the 
widow's aharei which she inherited from her husband, unleea it 
oould be distinctly shown, which it has ikot beeuj^ that she 
received only maintenance as distinguished from a partioipatioii 
in the profits of the estate ; for even if she did not reoeive her 

full share of the profits, limitation would not ran against her in 
the same manner as if she had been actually dispossessed of her 
husband's share of the estate. 

As regards her daughters Sarodamoyee and Itittokally, the 
ease would be different. They were married during their 

mother's lifetime, and would naturally go to the Tesidences 
of their respective husbands and become members of their 
respective families. 

The evidence is not such as to induce their Lordships to 
t)elieve that either Sarodamoyee or Nittokally, upon their 
mother's death, entered into joint possession of the estate 
with their father's brothers or their representatives, or that 
during the lives of their husbands they participated in the 
profits of the estate. Nittokally, after her husband^s decease, 
IJaay possibly have gone to live with her father^s brotherB, 
though, it is to be remarked, that in the description of her 
place of residence as a defendant in the suit she is stated to 
be of " Kattara, Pergunna Nuldee,'' which is different from 
that given of Bindobessinee. It is unnecessary^ however^ to 
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come to any conclwrion in that respect as regards her. Saro> ^^^ ^ 
damojee died before her husband, and there is no sufficient evi* •^amihtoi.ai^ 
dance to indnoe their Lordships to believe that after her ^^^ 
marriaga aha continued with her father's brothers as a member RAJONtnAXT 
of an ttndiyided Hindu family, iftCixrai. 

Their Lordships fiud that limitation began to rtin against ih6 
plaintifTs mother, SarodamoyeCj and that neither she nor the 
pittintiff erer had possession of any portion of his maternal 
grandmother's estate or of the rents or income thereof. But 
tbe period of limitation must be calculated according to the old 
law, and consequently the periods during which the plaintiff 
&nd his mother were respeotiyely under the disability of minor** 
Itj must be deducted. l)educting those periods, there were 
only eight years seren months and twenty*JEour days during 

which the plaintiff's mother, and three years two months and 
Imne days during which he himself, was not under disability, 
even calculating the "period of the plaintiff's majority at the 
age of sixteen* and not eig'hteen. This would give only 
eleven years nine months and thirty-three days as the period 
to be taken against the plaintiff in calculating the time which 
had run against him at the time when his suit was com- 
menced. 

The High Court reversed the finding of the Zilla Judge 
upon the question of limitation, and stated that it had not 
lieen insisted upon before them. Their Lordships see no 
leason for interfering with that decision. 

The question remains whether the plaintiff has made out 
Hs title ; for he must recover (if at all) upon the strength of 
his own title, and not upon the weakness of that of his adver- 
aaneSf 

The title npon trhich he relied in his plaint was, that in 
consequence of his youngest ' maternal aunt's ({.a. Nitto- 
kally's) becoming a childless widow affcer the death of his 
grandmother and in the lifetime of his mother (Sarodamoyee), 
all the property accraed to his mother according to the 
shasters. But that was not so. The right to inherit vested 
in Nittokally jointly with Sarodamoyee, her sister^ npon the 
death of their mother ; for at that timo f^Q ftnd her sister 
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# 1V9 Sarodamoyee were two yonng married women, likely to havt 

"amiktoi^A j Bons : and it is clear tbat^ accordiog to the Hindu law^ the rij^ 

Bo»i OQQQ vested ia a daughter by inheritanoe doea not oease nntifr 

Bajovkvkakt her death, notwithatanding she become barren* or a widow 

^^■■- who has not borne a eon. CircnmBtanoa of ibat nafcnie do 

not destroy a heritable right whieh has once vested. 

This at once digpoees of the claim of the plaintiff to take 
as heir to his grandfather any portion of the estate whjch 
vested in NittokalIy> for she was living when the snit was 
commenced. It was contended, however, that the plaintifE, as 
the heir to his grandfather^ sncceeded npon the death of hia 
mother to one moiety of the 4Kanna share which desoendr 
ed to his mother and Nittskally, as Nittokally at the time 9i 
his mother's death was a childless widow. No proof was 
given that Nittokally became a childless widow dnringp the life- 
time of Sarodamoyee, bat it was contended on behalf of the 
plaintiff that^the fact was alleged in the pkint and admitted 
by the answer. The statement in the plaint is-^ 

** Thaifcy as my yoimgeat maternal aunt unf ortnnately becsme a (diidless 
widow in the year 1844 (that isi April 1837-38), so tho right of aoooaf- 
aion to all the properties accmed to my mother according to the shasterB.."' 

The answer is as follows ^— 

** From the statement in the plamt, that snbseqiiont to the death of 
the maternal grandmother of the Mitter plaintiff, her three dkoghtera 
lived acme in a married atate, some an a state oS oelibacyr aadthataS 
^e properties left liy his maternal grandfather devolved npon hia 
mother, it ia evident that this aoit baa been inatitnted merely from a 
maUdous and vindictive motive. For agreeably to the Dharm Shastera 
and Dayabhaga, though any woman after obtaining paternal properties 
becomes a widow or sterile, yet nothing oan bar her right to enjoy the 
aaid property daring her lifetime ; therefore the statement that anbae^ 
(|aentto his maternal aunts becoming widows, the right and int ere s t, to 
all the propertiea devolved npon his mother ia utterly false and fallacaooa*"' 

It appears to their Lordships that there is no admission in 
the answer tantamount to proof of tho &sQt that Nittokally 
became a childless widow during the lifetime of the plaintitf's 
mother^ Sarodamoyee. There is a denial that Sarodamoyee took 
the whole of her father's estate in consequence of Nitttokally^a 
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becoming a cliildless wi^ow ; but no admiflsioo tbat^ at the time 1B75 
of fiarodamoyee's death Nittokally was a childesa widow, Amibtolal 
incapable of taking by descent from her father. There is ^'" 
merely an admissioa by impUcatioa in the denial of the legal HAjoxscKAire 
effect imputed to die faot alleged ; and it has been repeatedly ^"^b** 
held that an admission of a fact on the plea^ngs by implication 
18 not an admission for any other purpose than that of the 
particular issue, and is not tantamount to proof of the fact, 
Sdmvnds v. Groves (I), 8mUh v. ]far^m(2),and Siohins v. Maid^ 

stone (S) : and it scarcely needs to be remarked that the effect 
given in our Common Law Oourts to admissions on the plead- 
ings has always been greater than that given to admissions in 
the less technical pleadings in the Coarts in India. 

Their Lordships, however, would hesitate before determining 
the case upon the ground that there was no proof that Nitto- 
kally became a childless widow in the lifetime of her sister 
Sarodamoyee ; for it was assumed throughout the argument 
before their Lordships that such was the case* They will» 
therefore* proceed to determine the question upon the assump- 
tion that Nittokally was a childless widow at the time of 
^Sarodamoyee's death. 

The question than resolves itself into this ^-*-Had Sarodamoyee 
-an interest in the estate distinct from that of Nittokally, which 
upon her death descended to the then heirs of her father ; or 
did she and her sister Nittokally take a joint estate by descent 
which, after Sarodamyee's death, survived to her sister Nitto-- 
kally f If the former wiui the case^ then Nittokally, having 
during the lifetime of Sarodamoyee, become disqualified as a 
childless widow to take by descent from her father, the plaintiff 
as the son of Sarodamoyee^ was the next heir to her father, and, 
upon his mother's death would have taken as reversionary heir, 
to his grandfather the interest which had descended to hia 
mother, and whioh, upon her death, would have descended to 
Nittokally as reversionary heir to her father, if she had not at 
that time been disqualified ; but if Sarodamoyee and her sister 



(1)1BC AW.. 648. (8J 9 H. & W^ 804, 

(8J 4 Q. B., 811, at p. 8^5. 



10?S Kittokall j^ QIKXB the deftth oC tkeir motiteri togetlier consUtated 

AMiarofcAt tbeir father's h^ir^ thea upon the death of Sarodamoyee the 

Bosa • property which desoeaded to the two siaterg jointly aunrived to 

EA/oifHt4Kt Nittokally, and her disqualification to ioh^it at that tine did 

Mirrnsi QQ^ destroy the right of aarviuorahip which abo had preyioualf 

acquired by iafaeritanpe^ 

There is a great analogy between the caee of widows and thafc 

Qf daughters taking by inheritance* though the pretension o£ 
daughters is inferior to that pf widows (1). In the case* of 
widows> it has been held by the Judicial Committee— see 
Bhugwaiidsen, Doohey t* Myna Baee (2)*— that the estate of two 
widows^ who take their husband's property by inheritance, is 
one. estate. ''The right of survivorship/^ it is there said^ '^a ao 
atrongi that the aurvivor takes the whole propertyt to the 
exclusion^ even, of daughters of the deceased widow/' In the 
ease of KaJttama Nachiar v. Darofiinga Temir (3) , it waa held 
that daugtherSf to whom as a class paternal property descends 
take a jqint interesti with rights of survivorships The former 
ease had reference to property in Benaresi and the latter to 
property in Southern India* 

In the case of Boidya Naik Sett v. Durga Chum Bamh (4), 
decided hj the High Goart of Bengal in its Original Jurisdiction 
on the 28th February 1865, it was held by Morgan^ J., after 
consulting Sfaambhoonath Pundit^ J., a learned Hindn lawyer, 
that in a case where two daughters succeeded by inheritance to 
their father's estate^ and one of them died leaving her sister who 
had then become a childless widow, the property survived 
to her sister ; because, like widows* the two daugthers collect* 
ively were in a legal sense one heir to their father (5). Their 
Lordships are of opinion that the last mentioned decision was 
correct, and that upon principle, as well as upon authority, the 
estates, upon the death of iSarodamoyee, survived to Nittokally 
though she woald, at that time, have been incompetent to take 
by inheritance from her father, ' 

(1) Dayabhaga, Ch. zi| s. S» para. 30. (4) Not reported. 

p. 193, quarto ed. (5) See the Vyavastha Daipana* 

(2) 11 Moore's L A., 487; see p. 516. by Shamachum Sircar, 2nd. ed. 

(3) 6 Mad R. 0. Eep., 310. p. 170. 
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The High Court estpress no opinion upon that point ^ they 10^<(« 
seemed) however> to assume that the plaintiff acquired no right » AMiEToLiL 
« by inheritance daring the lives of his auots; but they decided ^^' 
in favor of the plaintiff^ apon the strength of a petition said to HAJONBSKAiit 
have been presented to the Court by Bindobassinee and Nitto* ^^^"^'^ 
l^ally, who were made defendants in the suit. 

In the index to the reoord, the petition is described as '' the 
petition of Bindobassinee^ filed on the i6th April 1859/^ 
Which was more than six months after the filing of the plainU 

The petition forma no part of the record transmitted to Her 
Majesty in Coancil; for in a note to the index it is stated that 

the paper cannot be traced. An abstract of the petition is set 

otit in the decree of the Zilla Judge. It is as follows:*— 

*' Abstract of the Petition of Bindobasinee DcLssee and others, 

" On the 16th April of the current year, that is, 1859, the said Dassee 
and I^ittokally Da8Bee> two defendants^ filed a petition, stating that 
they have no objection against the suit of the plaintiff ; that their 
father Bamnursing Bose's rights continued in the plaintiff, Bajonec* 
kant, as the real heir ; that their father did not execute any hibanama ; 
and that they agreed in the said suit of the phdntiffs, &c.*' 



The Zilla Jadge> speaking of this petition^ sayst— ''* I set no 
value on a petition said to havo been filed by these women" 
(referring to Bindobassinee and Nittokally)^ '^ consenting to 
the plaintiff's suit. We cannot be certain who filed the petition^ 
and women in this country may be easily induced to lend their 
jian^es to anythiog.% 

With reference to this part of the oase^ the High Couvt 
aays:*^ 

* 
*' But another objection is taken to the suit, namely, that as plaintiff's 
maternal aunts, Bindobassinee and Nittokally, childless widows, are 
BtiU liying, and the plaintiff's right to succeed is contingent on his 

surviving them, his suit is at any rate premature. 

'* These two ladies have filed in the record of this case a petition, in 
which tibey acknowledge the plaintiff to be the rightful heir, disclaim 
any right of their own, and assent entirely to the suit. The Judge, 
gratuitously, as it seems to us, declares that he sets no value on this 
petition. He says :—:* We cannot Be certain who filed the petition, and 
women in this country may be easily induced to lend their names to 
anything.' Wo can find no reason for these observations. The petition 

6 
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18^ appears to have been filed in the nsnal way, through a pleader duly 
~ """^ authorized ; it is not fuiggcsted th&t the women had anywhere repudiated 

Boss ^^> A^^ ^^ think it must be allowed the fullest legal effect of which it ia 
9. capable. 

MiXTEB. 

'** But WA are asked, what is its effect P Females are not at liberty 
to do or assent to acts which may have the effect of changing the 
<K>ur8e of succession, and these two ladies, the respondents contend, 
cannot combine to give the inheritance in this case to a person who 
might eventually not bo the legal heir. We consider this objection, 
untenable ; a Hindu widow, it has been ruled« is competent to alienate, 
with the consent of the next heirs, an estate of which she is in posses- 
sion under a life-interest; she has also been permitted to convey the 
'estate to the next heir himself. It is admitted that, by xetuing from 
the world, or becomiog byragis, they might immediately cause tha 
succession to devolve on the plaintiff; and we think that when th^ 
plaintiff raises a particular question of title with the defendants, which 
clearly his aunts would be first entitled to raise, and he next after 
them, and where they expressly give up their right in his favor, and 
assent to his suit, the defendants cannot be permitted to object thafe 
plaintiff is debarred from suing until <they are, by the course of nature, 
out of the way* We see, therefore, no difficulty in the way of a 
^decision of this suit as at present constituted." 

It appears, to their Lordships that tha Judges of tbe High 
*Gourt have given a greater effect to this petition than that 4o 
^bich it is entitled. 

A.dmittiogj for the sake of argnmeot^ that the petition baviog 
been filed in the suit might, without proof of the execution of a 
Airakalatnama by these ladiesi or o( any authority to file it, ba 
used against the defendants, Bindobassinee and Nittokally, as 
an admission by them in the suit that the plaintiff was the real 
lieir, and that they bad no defence to tbe suit, it appears to their 
Lordships that that is the greatest effect that oould be given to 
the document. The petition did not amount to a conveyance 
or to a disclaimer of title, but merely to an admission made 
more than six months after the commencement of the suit, that 
the plaintiff was tbe real iieir and that they had no defence to 
offer. It is clear that an admission, or even a confession o£ 
judgment^ by one of several defendants in a suit, is no evidence 
against another defendant. Suppose NHtokally, the real heir^ had 
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been barred by limitation, she could not by her admission, con- ^7S 
trary to the fact, that the plaintiflE was the real heir, have bound ^x^^^^IT^ 
,the other defendants, and thus have entitled the plaintiff, upon a ^bb 
question of limitation, to a deduction of the period' of his Bajonmkaot 
minority,, to which she would not have been entitled herself. Mittjb». 

But there wa&, in fact, no evidence of any authority to file 
the petition. If a vakil professing te act for Nitokally had 
filed a deed purporting to have been executed by her before the 
commencement of the sait conveying the estate to the plaintiff^ 
k would not have been e vidence agaiust the other defendants 
without further proof. 

The decision of their Lordships upon the first issue having 
disposed of the present suit, it is perhaps unnecessary for them 
to express an opinion upon the third issue. They think it rights 
however^ to add that they agree with the High. Court in the 
conclusion at which they have arrived, viz., that, in the present 
suit, the defendants have wholly failed to establish the hiba* 
€n which they rely as the foundation of their title. 

Their Lordships are of opinion that the plaintiff had no right 

to inherit any portion of the estate during the life of Nittokally^ 
and that the petition did not vest any such right in him. His 

suit ought therefore to be dismissed, and dismissed against all 

the defendants, including Bindobassinee and Nittokally> 
notwithstanding the petition. Such a petition confessing the 

suit cannot be admitted as warranting a judgment against 
them when upon an investigation it appears that the plaintiff 
was not the real heir; nor could it pistify a decree against 
them for possession and mesne profits, when there was na 
allegation in the plaint, nor any evidence in the cause, that 
they had dispossessed him. The only charge of dispossession 
was against the principal defendants, Prem Chand Bose^ 
Amirtolal, and Joy Doorga Dassee. Their Lordships will>. 
therefore, humbly advise Her Majesty that the decision of the 

High Court be reversed, except so far as it reverses the 
judgment of the Zilla Judge, and that the suit be dismissed^ 
Considering that a great part of the costs has been incurred 
in consequence of the issues upon which the defendants have 
failed, and that it was necessary' for the plaintiff to get rid i>£ 
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^^'^^ the deoision of the Zilla Judge, tboir Lordships think ik 

Amxbtolai^ right to order that the parties respectirely do bear their own 

^' costs in both the lower Courts and of this appeal. 

lU^NBiKANT The Jadges of the High Court expressly declared by their 

'^*^' decree that it was '^ to be known that from the death of Nitto* 

kbily any dispute cone eming the inheritance by other pcirties 

Was not dermiued by their deciBion/' Their Lordships think 

it right to add, that they do not decide ally qnestion between 

Nittoklkliy or Bindobassinee and the othet defendants^ bat 

merely the questions raised in the suit as to the rights of the 

plaintiff at the time when the suit was instituted. 

Appeal alhwecU 
Agenta for the appellants ; Messrs. Bailey^ ShaWt Smithy and 
Bditey* 

Agent for the respondents ^ Mr. T. L. Wilson. 
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HH Before Mr, Justiee R 8. Jac^on and Jifr, J^tsHce McPonelL 

^^^•^^ , MANOOMUTTT CHOWDHRAJN rPtAiKTiKr) v PRBMOHA NI> 

N£OGKB AND. ANOTHEB (Dejpxndantb.)* 

Mortgag&^Fwrchaserfrom Mortgoffee^^Notioe of Foreeheikn. 

Twftty m the mofosBil which had been mortgfdged ia 1862 to Chj m deecl 
in ih& Ihiglish form containing the asaal power of sale oa default of payment,, 
and aprain in 1864 to T by deed of eonditional nale, was sold by C" under th» 
power of 8^1 e and purchased by J\r. Pi*eviocisIy to the fetale 3* bad foreehwe^ 
la a suit for poseession of the property brought by the vidow of T agajnflt H 
and the morigagor, it appeared that no notice of loraclorare had been aerred 
on N. — Held that N waa entitled taanch sotioaby the faotof his poichase^ 
whether he had obtained posseuion or not» and that no notiee having been: 
fterved upon him^ the fittit was not maintainable against hiih* 

This was a suit to reoover possession of certain laa(3s which 
originally belonged to one Shamdhone Bai Ghowdhry, the 
husband of the jGurst named defendant. In the year 1862 

* Special Appeal, l!fo^ 1^06 of 1B74, Against a decree of Hbe Officoatung Judge of 
2iUa '24-PergQnna8, dated the 14th Ap^ 1«74^ rereMing a decsse of the aeoona 
MlMidinata Judge of that diBtcict dated the 15th July 1873. 
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• 

Sbamdhone Bai mortgaged these lands to one Joseph Cones hj isj^ 

a deed of mortga)<e in the Euglish form, containing the usual BMANooannrY 

power of sale on default of payment In the exercise of this^^o^""*'^''* 

power^ Cones, in the year 1865, caused the property to be PsBucnAKD 

aold by public auction, when a portion, named in this suit as ^**>^*** 

plot No. 2, was purchased by the second defendant Neogee on 

the 18th of August of that year, but it did not appear whea 

he obtained possession. Sbamdhone Rai Chowdhry had, 

hof^ever, mortgaged the same lands in 1864 by a deed of 

conditional sale to one Tarasuoker Bai Chowdhry, the husband 

of the plaintiff. Default having been made in the payment 

of the debt within the time etipnlated, Tarasunker caused the 

usual noiiee of foreoloBura to be served on the mortgagor 

on the 21st of September 1865, and the sale became absolute 

OB the 22nd of September 1866. 

The first named defendant did not enter appearance* The 
second defendant set up in defence, among other grounds, (i) that 
no notice of foreclosure having been served on him, the suit was 
not maintainable as against him ; (ii) that the plaintifE bad uq 
title as against 4iim to the plot No. 2 of which he held possession 
by virtue of a purchase at a public sale held at the instance of 
Cones, the prior mortgagee. It appeared in lavidenoe, that no 
notice had in fact been served on the second defendant. 

The Court of first instance decreed the pTaintiff^s claim, holding 
that the defendant, who merely represented tlie first mortgagee, 
was not entitled to notice of foreclosure from the aecond mort- 
gagee who applied for foreclosure, and that the plaintiff's suit 
ought not to fail simply because no notice of foreclosure was 
served oo the defendant. It also held that the sale brought 
about by Cones, the first mortgagee, without the intervention 
of the Court> was null and void, and that the defendant,, who 
purchased under it, acquired no title to the ]^operty« 

The Judge, onappeal, dismissed the plaintiff's claim as against 
the second defendant, holding that the purchase by him was 
good and valid, and gave him a camplete title to the property in 
dispute as purchaser at an auction-sale held by order of tho 
prior mortgagee in •zercise of the power reserved in the movt* 
gage deed of 1862. 
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1894 The plaintiff appealed to the High Court* 

Bhanoomut^t 

CnowpHBAiN Baboos Mohini M^hwi Boy and NollU Oktmder Sen for .th» 
Prbm'chand appellant. 

Baboos Annoda Persad Bamrjee, Mohesk Chunder Chawdhry, 
and Sreenatk Does lor the respondenta* 

Baboo Mohini Mohun Boy, out behalf of the plaintiff^ con- 
tended that the purchase by the second defendant at the sale 
held at the instance of a mortgagee who had not regularly 
foreclosed according to the law of tho moftrasil Courts^ con-* 
▼eyed no valid title to him ; the power 'vriiich was reserved ia 
this deed was repugnant to the principles of the Regulations 
enacted by the British CFovernment for regulating the transfer 
of immoveable property in satisfaction of mortgage debts— 
Bhuwanee Chum Miir v. JyJdahen Mitt (1) and Doucett v. 
Wise (2). 

Baboo Annoda Persad Bccnerjee, for the respondent, referred 
to Scnatun Bysack v. Koonja Behari By sack (3) as overraling 
Bhuwanee Ohum Mitr v. Jykishen Mitr (1) ; iod contended 
that the suit was not maintainable against the second defend'- 
ant, inasmuch as' no notice of foreclosure had been served on 
him — Oanga Oobind Mandal v, Bani Madhab Ohcse (4) and 
Mohun Lall SooJcool v. Ooluck Chunder Dutt (5)» 

Baboo Mohini Mokun Boy, in reply, on the point of notice of 
foreclosure, urged that the defendant was not entitled to the 
benefit of the above rulings^ uuless he proved oonclusively that 
he was a true and legal purchaser of the mortgagor's interest, 
which the defendant in this case was not, ho having derived his 
title from the first mortgagee. 

The judgment of the Court was delivered by 

Jackson^ J.-— The special appeal in this case raised a ques- 
tion of some difficulty and of great importance. We are asked 

(1) S. D. A.. 1847, 3M. (4) 3 B. L. R., 172. 

(2) 2 L J., N. S., 280. (5) 10 Moore's I. A., L 

(3) Unreported. 
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• 

to decide whether upon a mortgage in the English form^ relating 1^5 
to immoveable property i wtoated in the mofuBsil, and containing ]^h,ooiiutiy 
fi power ef sale, if the property were sold under that power and Chowdh&axm 
'without reference to the Court, such sale could be supported as ^kiiichaki 
pnssing a valid title to the -defendant. We were referred to the ^«oo»«- 
case of Bhuujanee Chwm Mitr v. Jyhiahen Mitr (1) in which 
the Jadges of the Sndder Conrt held that a person, relying upon 
such sale, could not eject a party holding under the Mortgagor^ 
On the other hand, we were referred to the case of Bimatun 
JByaack v. Koonjo Behari By sack (2)^which was decided by a Divi- 
Bion Bench of this Court in which a contrary view was affirmed, 
although the t]ue6tion there «rose incidentally upon a question 
of costs. I confess that, if we were called upon to determine this 
point, we should have felt considerable difficulty ; but, on calling 
npon the respondent's vakil, he laid before us an entirely differ- 
ent point npon which he submitted the plaintiff's suit ought to 
be dismissed. On that. point we have beard the arguments of 
the special appellant, and the result rs that in our opinion the 
objection thus referred to ought to prevail. 

It seems tbat the plaintiff relies npon a mortgage in the 
nature of a conditional-sale dated the 27th Bhadro 1271 
(11th September 1864). That was a transaction between 
the owner of the property and one Tarasunker Rai Chow- 
dhry, and it was stipulated that the amount advanced by 
him should be repaid on or before the 30th Sraban 1272 
•(13th August 1865). The payment was not made, and conse- 
quently it is said Tarasunker issued the notice of foreclosure 
on the 7th September 1865, and the notice was sorved on 
the owner Shamdhone Bai Chowdhry. The defendant's case 
was that some yearsbefore the date of the transaction, that is on 
the 10th of December 1862,8hamdhone Bai Chowdhry borrowed 
Bs. 1,000 from one Mr« Cones and had executed, the mortgage 
deed in the English form previously mentioned, and that under 
thepowerof sale contained in that deed, the property being sold 
by Messrs. Mackenzie, Lyall & Co., was purchased by the defend- 
ant on the 18th August 1865i that is to say, some nineteen or 

• 

(1) S- D, A., 1847, 354 i2)Unreportod. 
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19^ twenty days before ^he plaintiff applied for foreoloenre. This 
r^ '^ qaestion appears to have bean ooosidered by the Sabordioate 

Cbowdhkaiii Judge who first tried the saiti bat he was o£ opioioa that the 
PuMCRANn <>bjection was not good. It was al«o raised before the District 
l^sooBB. Judge on appeali and the Distript Judge says t-^'* No aathority 
has been offered in support of the contention, that appellant, as 
parchaser from the first mortgagee> is entitled to notice of fore^ 
closure from the second mortgagee. Possibly, looking at appellant 
as assignee of the mortgagor's interest in the property, he might 
be so entitled* but that would only have given him an equity of 
redemption^ and I do not understand that the appellant wishes to 
be considered as assignee in any form whatever : and while I 
agree with the appellant that, if the Subordinate Judge thongfat 
it material to the case that appellant should prove his possession 
between March l£i66 and the data on which the sale to Tara- 
sunker Bai became absolute, an issue should have been framed, 
end opportttuity for adducing evidence on the point should have 
been given> as the case now stands, it is unnecessary for me 
to pass any order on this point or upon the appellant's objection 
to the order for witnesses^ expenses. I am of opinion that the 
Older of the Subordinate Jodge, so far as it decrees the 4^ 
bigas of kberaji land, eued for by the plaintiff, ought to be 
reversod/' ho that the Jtidge threw oat the snit on a different 
ground, viz,^ thb validity of the sale on the earlier mortgage 
deed. 

Ni»wtlie decisions upon the point which I have mentionedi 
and which is urged by the special respondent are {firstiy) one 
which was referred to at the original hearing in the oase o{ (hing<t 
Oobind Mandal v. Bani Madhah Qhose (1)» In that case the 
judgment delivered by Markby, J., contains these words :— *' It 

also appears to me to have been decided by a great prepon- 
derance of authority in this Court, although I admit 
that the decisions are not altogether reconcileable, that a 
purchaser out and out of the mortgagor's interest, whether 
by public or private sale, and whether he be in possession or 
not, must be served with notice, except where any aliena* 



(I) 3 B. L. R., 172. 
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tion of the mortf^apfor's interests has been prohibited by 1^*^^ 
contract between the mortgagor and mortgagee.^' The other^HANooMFrrr 
. case which is still stronger is that of Mohun Lall Sookool v. ^^^"^^^^^^ 
Goluck Chunder Dutt (1). In that case their Lordships in Frbmchand 
the Privy Council say : — "It is quite clear upon the autho- 
rities that, if the sale had taken place before the notice of 
foreclosure was fiied, that notice, to be effectual, must have 

been served on the pn rchaser, and» in the circnmstancea 
above stated, their Lordships conceive that it ought to have 
been served upon the decree-holder/' Baboo Mohini Mohun 
Roy^ for the special appellant, contended that a purchaser to 
be entitled to the benefit of these rulings must show himself 
to .be a true legal purchaser of the mortgagor's interest. It 
appears to me that that is a refinement which cannot be supported 
oat of the rulings ; for even if we suppose that the defendant 
would have a difficulty in making out that he had completely 
acquired the interest of the mortgagor; yet it cannot be denied 
that he had purchased an interest, and the interest which pur- 
ported to have been conveyed to him was that of the mortgagor : 
in fact it was a sale of the property out and out. Certainly it 
was the intention of the rulings that a person so circumstanced 
should be entitled to a notice, and that a notice of foreclosure 
shall not bind any purchaser who has not been served with it. 
The Subordinate Judge seems to think that it was necessary to 
prove possession under the purchase, but, from the words used in 
the two CAses referred to above, that does not appear to be the. 
case. They show that the fact ot the purchase alone would entitle 
the purchaser to a notice. We cannot but suspect, as alleged 
by the defendant in his written statement that the plaintiff did 
know perfectly well that the defendant had made this purchasOj 
but even if she did not (and it is not necessary to express any 
opinion on that point), the least diligence would have enabled 
her to know that that was the case, and she ought to have then 
served notice on the purchaser. That being so, I think the 
plaintiff's suit might and should have been dismissed on that 

0) 10 Moore'8 L A., 14. 
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^^^^ ground, and that this special appeal ought to be dismissed with 

CHowDHKiuf Appeal dismissed (1). 

FiuiMCHAND W "^^fore Mr, Jtuiice JCempand R»in time without the plaintiff's Icdow- 

Neooii. Mr. Juitice Birch. ledge. He estimates his suit at ten 

The nth D$emher 1874. times tke poblio reTenne, and alleges 

SHED GOLAM SINGH and others *^* ^s cause of action arose on the 

<D«F.NDANW) t;. BAMROOP SINGH ^^^^ ""^ Noyember 1878, the date on 

AMD oTRiBs (Plaintiffs).* "'^''^^ ^* foreclosed, aud on the l^h 

of March 1873 the date en which he 

Notice of Fonclonure^Reg. XVJI discovered the defendant's frnnd in 

of 1806. 8. Qr^Aasiffnee of Mortgagor. the matter of the petition aad vakalat- 

The assignee of a mortgagor, though ^<^ma mentioned above. 

purchaser of only a portion of the mort- The plaint recites further that for a 

'XVII of 1 806, and aa auch entiUed to v<»inO'^g«d to the plaintiff, and on 

notice of foredoaow. a sam of Ba. lifilO-S becomiog due 

Ur. C. Ordfory and Baboo UoImA ^ ^^^ plaintiff, the plaintiff applied 

VhxLndrA Ohouxthry for the appellants. under the provisions of Regalation 

n.i^,w^ m. J, „ .•. , — ^^11 o' 1806 to foreclose ; that pw- 

Jiabooa Chunder Madhuk ahate ^ .. ^ x . .. - 

-„j IT. n,. 1 „ . . "O"* ** *!'• ^«t« »' the foreclomire, 

and Hem Chunder Baneate fer the tu. i • i.-« ^v j . ^ . 

lespondents. *' P'""*^' "P^ **• defendanfa e.. 

treaties, twice granted him abort 

Thb facta of the ease are follv periods of grace to pay the money ; 

-stated in the jnagment of the Court ***** *'" '^* period so granted expired 

•which was delivered by °" *'^ ^^* <* November 1872, and 

— that on the 2Sth of November of 

Ktw, J-Th. plaintiff sned for the same year the foreclosure was 

«posi««o„o£a3.«nnasbarein-.2.a„na completed ; that, although the defen. 

Of Uan» Eoypotty , of a S-anna dant snbeeqnently anplied for farther 

S-pie share in the entire 4/8- «race, the plaintiff refused to «ant anr 

■ tr. ?T ""T*. ^''''*~" ^''- '"*»«« "t*"'"" 0' **"»•• ^en tli 

r„„.' lu' ' ^P'" *^ '° ^/"' P'""*"* •«*» f"^ the fraud aUuded to 

•una Maoza named Mothorapore above. 

S^i"'ent.i * ^•^^^•P'"^ "«" The mortgage™, defenda«t., did not 

Mu,ra.:rrtarn:rto^"2i°r TTTr-.^r' ^•«^*" 

■putty. tP„«„n« Kasmor? b.s°i CoT^f ''t *'' "iT^'"? ."* *"' 

Jii- right on thegn,undtlLtheZ f^^'J^/'^The appellant befo« »s 

foreclose! a deed of morfjnj Lted "^^ *^° '""™' to be the legal 

the I4th of December isrf^e ^1! rep^enut^ve of the mortp^o,'. 

•ued to set aside m uZLS ^ ?r?»«'J**» Potien of the proper. 
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Befwt Sir Richard Couch, Kt, Chief Jtutice, and Mr, Jtutice AinsUe, • 

GOBINO PROSHAD TALOOKDAR and anothvr (Dbfbndakts) v. 

HOHESH OHUNDER SURMA (IHUTTUOK (Plaiktifp).* Aug! 30. 

Hindu Law^Inhiritance— Great Orandson of Paternal Orandfather-^ 9 ; Dee. 14. 

Brolhet's Daughter's Son. — — — — 



By the Hinda law the great grandsonff of the paternal grandfather are 
ei^itlpd to ancceed as heirs to the deceased proprietor, and are to be 
preferred to the brother's daughter's son, becanse, althongh the former can offea 
but one oblation, and the latter two, yet that offered by the former is offerer 
to a paternal ancestor, and is therefore of superior religious efScacy to those 
offered by the latter, which are to maternal anoestossonly. 

This was a suit to recover certain property^ which the plaia«- 
tiff claimed as the heir according to the Hinda law current in. 

aot. That question has been set at rest they were so entitled^ the suit of the 

hf the decision of Oanga Oohind plaintiff as against them most be dis- 

Handal ▼. Bani Madhab Qhote (a) missed, and will not be neoessary for 

pMsed by L. 8. Jackson and Markby,J J. this Court to go into the question 

The Subordinate Judge disposes of whether the mortgagee, the plaintiff^ 

the qnestion whether the defendants, did or 'did not give the mortgagors 

appellants before us, were entitled to farther time to pay the mortgage debi, 

notice in four lines. He says that the or whether the petition impugned by 

notice of foreclosure on the three the 'plaintiff and the yakalninama on 

mortgagors, defendants Nos. 1, 2 and 3, which the* petition is based aie fran- 

who are not before us, is by all means dulent transactions or not. Now, with 

•ufBcient in law, and that the defend- reference to the question of notice, we 

dants, appellants before us, are not have to look to the terms of s. Bt 

entitled to any notiee. Then he re- Regulation XYII of 1806. That 

fusee to go into the question of fraud, sectioxr enacts that, whenever a mort- 

inasmuch as he holds that question gagee is desirous of foreclosing hir 

to be entirely superfluous, because mortgage and rendering the sale con-, 

whether the fraud be prored or not elusive, on the expiration of the stipu- 

proTed, the f^t of the non-deposit of lated period, Ac., he shall (after 

the entire amount dtie under the mort- demanding payment from the borrower 

gage deed renders the sale absolute and or his representative) apply for that 

oonolnsive, purpose, namely, for the purpose ot 

We therefore have first to consider foreclosing, by a written petition to the 

whether the appellants before us Judge of the Zilla or City in which the 

were entitled to « notice or not, for if mortgaged land or other property majt 

(a) 8 B. L. B., 172. 

• Speeial Appeal, No. 373 of 1874, against a decree of the Subocdinate Judge 
of Zilla Bajshahye, dated the 13th November 1373, affirming a decree of the 
Monsif of Serajgange, dated the Z9th July 1872; 
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Pboshad 
Talookdab 

V. 
IfOFESH 
ChuND£R 

Surma 
Ghdttuck. 



Bengal of one Chnndee Proshad, deceased. The plaintiff was 
.the brother's daughter's son of Chundee Proshad ; and the first 



beaitoftted. And the Judge's duty, 
on receiving each written application, 
is to canse the mortgogor or his legal 
representative to be furnished as soon 
as possible with a copy of it / and 
at the same time notify to him, 
by a perwanna under his seal and 
offioial signature, that if he shall not 
redeem the property mortgaged in the 
manner provided for by s. 7 within 
one year from the date of the notifica- 
tion, the mortgage will be finally fore- 
closed, and the conditional sale will 
become conclusive. 

Now, in this case, it is necessary to 
refer to dates. The application by 
the mortgagee under the Regulation 
waa made on the 2nd of October 
1871* The itlanama, or notification, 
appears to hare found its way io the 
Kasir's office on the lOih of October 
1871 1 but it was not issued by the 
"Ntalx until the 12th{ and the notice 
was not served on the mortgagors 
until the 20th of October 1871 . 

Under the Full Bench Ruling in 
MaJiBsh Chandra Sen v. Tarini (^a), it 
has been held by this Court that the 
year of graoe runs, not from the date 
of the notice, but from the date on 
which the notice is served. Therefore, 
the year of grace in this case com- 
menoed on the 20th of October 1871. 
The defendants, appellants before us, 
pnrohased a portion of the mortgaged 
properties on the 9th of October 1871. 
The deed of conveyance was presented 
for registration on the 1 1th of October 

of the same year, and was registered 
on the 12th, that is to say, the trans- 
action was completed on the very 
dny on which the notification under 
8. 8, Regulation XVII of 1806, was 

(a) I B. L. R., F. B., 15. 



made over to the peon for senrice. 
The terms of the mortgage deed pro- 
vide for the redemption by the mort- 
gagor or his legal representative of 
any portion or portions of the mort- 
gaged properties. In the deed it is 

recited what mauzas are mortgagA 
with the sums which are advanced on 
each particular maoza, and there is a 
stipulation that if the mortgagor wishes 
to redeem any mauza or manzas 

mortgafi^ed by ihe repayment of the 
sum advanced on each particular 
mauza, he shall be entitled to redeem 
sneh particular mauza. Now, in this 
case, we hare to decide who is the 
legal representative of the mortgagor 
with reference to the mauaas involved 
in the present appeal. The leading 
case on this point is Ki9h9n BuUubh 
Mulita T. Belatoo Commur (b), de« 
oided by Bayley ahd Ffiter, JJ. The 

governing ; judgment in that case was 
delivered by Phear J., and that ruling 
has since been followed in several 
other oases by various Benches of - this 

Court. The learned Judge obseryefi 
in treating of what is the meaning 
of the term *' mort^gor's l^galrepre* 
sentative," that the words natundly 
designate that person, who either by 
law, or by contract between the parties 
succeeds the mortgagor, whether me- 
diately or iomiediately, in the position 
which he holds relative to the mort- 
gagee in respect of the property which 
is the subject of, the mortgage ( 'thai s 
succession of this kisd may occur 

either by reason of the death of the 
mortgagor, or by assignment of the 
equity of redemption if the assign'* 
ment is not inconsistent with the tenns 
of i,tbe original mortgage ; that when 

{&) 3 W. B., 230. 
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and Beoond defendants were Chnndee Proshad's paternal grand- 
father's great grandsons in the male line. Kripamoyee, the 
Tfife of Ghandee Proshad^ surviyod him^ and died in Baisakh 
1278(1871). 

The foUcMYiog table shows the relationship between the parties : 



Gnuadfaiher. 

I 



I 



Falser. 

I 



I 



I 

Brother. 



I 
Brother's di;agbter. 

Brother's daughter's son. 
(PUmitif, BetpcnderU). 



Grandfather's son. 
Grandfather'^ f^randson. 

CUUNDVB PROSHAD. | 

Grandfather's great grandsons. 
{Defendants ^ Jppellantt). 



I 



Both the lower Courts decided in favor of the plaintiff. The 
defendants appealed. 

Baboos Bash Behari Qho$e and Golap Chunder Qirlcar ipv 
the appellants. 

Baboo JsMH* Chunder Ohuckerhutty for the respondent. 



the mortgagee desires to forclose, 
there can be no i:ractical dilBcnUy in 
ascertaining whether the eqaitj of 
redemption, as against the mortgagee, 
is in the hands of the original mort- 
gagor himself or in those of one of 
the snhstitntes for him which the 
learned Judge describee, and that in 
wbicheTer of these it is fonnd to be, 
to that one, in the learned Judge's 
judgment) the notice mnst be issned 
in order to Initiaie the j-ear of grace, 
wbellictr snoh assignment was eflfeoted 
by pnblio or by private sale ; but that 
when once the year of grace Is set 
rnnnfng, no subsequent assignment 
of theeqniiy of redemption can stop 
it Now, in this case, it was very clear 
that the appellant^i before us are, with 
reference to the remarks quoted above, 
the legal representatives of the mort- 
gagor, and there is also every reason 
to beliOTe that the mortgagee was 



cognisant of the purchase by the 
appellants, for we find that he was a 
witness to the deed of conveyance, and 
it is clear that no notification, such 
as is contemplated by s. 8 of the 
Regulation quoted above, was issned 
and served upon the mortgagor or big 
legal representatives the appellants 
before us before the appellants acquir- 
ed the right to the equity 'of redenr{h 
tion under the deed ol oonveyaaoe in 

October 1871. 

Holding, therefore, that the appel- 
lants, who are the legal representatives 
of the original mortgagor, with refer* 

ettoe to a portion of this propertfr 
were entitled to a notice, we reverse 
the decision of the Subordinate Judge 
Air. 8. Dacoeto, and dismiss the 
plaintiff's suit in so far as the appel- 
lants before us are ooncemed with 
costs of both Conrta. 
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GOBINO ^ 

Proshad 
Talookdae 
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MOHIWH 

Chundir 

SCBMA 

Ghottock. 



Baboo Bash Bekari Ghase. — ^ProYioas to the Fall Bench 
Rnling ia Oum Oobind Shaha Mandal y. Anand Lai Ohose 
Mazumdar {\), persoaa in the same category with the brother^a 
daughter's son were not recognized as heirs. Ia that case they 
were held to be heirs, bat their position in the order of sac* 
cession was not determined. According to the Hinda Iaw« hew- 
ever, the gotrajas, or gentiles, are preferred to the bandhua, or 
kinsmen who claim relationship throagh a female ; see the Daja- 
hhaga, Ch. xi, s. 1, paras, 4 and 5. It is by virtne of a special 
text that the daughter's son is held to be an heir succeeding in 
preference to the father and other agnates ; see the Daya- 
bhaga, Gh. xi, s. 2, para. 19. Following the analogy of the 
daughter's son of the decased proprietor, the daughter's sons 
of the father and the two other paternal ancestors are regarded 
as heirs. The author o£ the Dayabhaga explains the term i' gen* 
tiles" occurring in Yajnavalkya text (Dayabhaga, Ch. xi, s. 1, 
para 4) as including the daughter's sons of the owner and bis three 
paternal ancestors ; see the Dayabhaga; Ch. xi, s. 6 para 10. 
The order of the succession down to the great grandfather's 
daughter's son has been expressly specified by the author of the 
Dayabhaga in language not to be mistaken ; see the Daya- 
bhaga, Ch. xi, 8. 6, para. 9. If the contention of the other side 
be correct, then the father's sou's daughter's son would sncceed 
before the father's father, and consequently the owner's son's 
daughter's son would come before the owner's father. Bat that 
would be contradictory to whab the author of the Dayabhaga 
lays down in Gh. xi, s. 3i para. 1. In that case the entire 
order of succession would be unsettled, for there are seven 
persons in a similar position with the brother's daughter's son, 
viz., the daughter's son of the son and of the grandson of the 
owner himself, as well as of bis father, grandfather, and great 
grandfather. Therefore, according to the order of succession as 
specified by the author of the Dayabhaga, the brother's daughter's 
sen cannol be placed before the graodfather's great grandson. 

The synopsis of the order of succession agreeably to the 
Dayabhaga, as recapitulated by Srikrishna in his commentary 



(1) 5 B. L. B., 15. 
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,on that work, supports the contention of the appellants; see ^_^^ ^ 
Dayabliaga, the latter portion of Ch. xi. Ja^annatha also sup- 13obind 

T?llOSflAD 

ports the contention of the appellants ; see 4 Colebrooke's Digest, xalookdab 
p. 23(J, the only authority that supports the contention of ^• 
the respondent is Srikrishna's Dayakrama Sangraha ; see CHUDxa 
Wynch's Dayakrama Sangraha, p. 19 : but there are many Q^um-cK. 
reasons to suppose that passage to be an interpolation— 
Oobindo Hureekar v. Woomesh Chunder Roy (1). It 
does not exist in many copies of the book ; see the state- 
ment of the Pundit in 2 Macnaghten's Hindu Law, p. 77 : 
Colebrooke's' copy could not have contained it, see his remarks 
at the end of ch. vi of the Dayabhaga. And it is inconsis- 
tent with the passage which immediately follows it, and also 
with Srikrishna's commentary on the Dayabhaga. The reason 
assigned for the succession of the brother's daughter's son 
is equally applicable to seven other relatives ; but they are 
not all mentioned in the Diyakrama Sangraha as heirs. The 
decision in Guru Oobind Shaha Idandal v. Anand Lai Ghose 
Mozumdar (I) does not at all allude to Srikrishna'a Daya* 
krama Sani^ralfa. The reason given in that case for enumerating 
the paternal nucleus daughter's son as an heir is that he 
also confers spiritual benefits on the deceased by offering obla- 
tions ; but the number of cakes offered which are partaken of 
by the deceased is no criterbn of the amount of spiritual bene- 
fit conferred. The cakes offered to maternal ancestors are inferior 
to those offered to paternal ancestors in their power of confer- 
ring spiritual benefit ; see Guru Gohind Shaha Mandal v. 
Anand Lai Ghose Mozumdarj (2), and 4 Oolebrooke's 
Digest, Gale. ed. of 1798, p. 230. The capacity of confer- 
ring spiritual benefit by the sons of female relatives is very 
limited, because as they cannot present oblations so long as 
their father is alive (see Dnyabhaga, Ch. xi, s. 6, para. 29) 
they do not begin to confer any benefit until after the 
death of their father, which may occur many years after the 
death of the owner ; and if the danghtei^'s son predecease hia 
father^ then he does not confer the slightest benefit. 

(1) W. B. F. B., 176. (2) 6 B. L. B., 15. 
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Moreover, whatever spiritanl benefit is conferred by the 
dau<vhter's son^ ends with his death ; eiuce his son does not in 
any whj conduce to the spiritual welfare of the deceased pr9- 
prietor; see Dayabhaga^ Ch. zi, s. S, para. 3. Such is the case 
with all the cognates who present oblations which are enjoyed 
by the deceased. But llie agnates not only confer spiritual 

benefits during the life time, but their descendants also, laj 
offering funeral oblations and libations of water, contin1l^ to 
conduce to the spiritual welfare of the deceased. 

Baboo Issur Ckunder Chuclc£^'butty for the respondent-— 
It is conceded on the authority of GuruGobindShaha Mandalr, 
Anand Lai Ghose ^ozumdar (1) that the respondent, who ia the 
brother's daughter's son, is tisapinda, or heir of the first class. 
It is there held that the inheritance goes to the nearest sapinda, 
or the person capable of conferring the greatest amoaot of 
spiritual benefit on the deceased. The brother's daughter's son 
admittedly offers one obliition to the father, and another to the 
grandfather, of the deceased, in both which the deceased 
participates ; whereas the grandfather's great grandson^ offers 
only a single oblation in which the deceased participates, namely, 
to the grandfather of the deceased : therefore the former couifH 
greater beuefit. 

The arrangement of Ch. xi, ss. 1, 2, 3, 4, 5, and the 8th verse 
of s. 6 show in what order different individuals come in aa heirs 
one after another ; bat after the father's daughter's son no parti- 
cular individual is named, bat a class of persons is given as 
taking next. The conclusion of the author is to be fonnd 
in s. 6, V. 20. The grandfather is not expressly mentioned in 
that verse, although he admittedly takes next after tbe father's 
daughter's son. In like manner the brother's daughter's son, 
though not expressly mentioned, comes within the class '* or 
other person who is a giver of three oblations presented to tke 
father, and which the deceased shares, or which he was bonnd 
to offer." 

On the authority of Jaganatha (4 Colebrooke's Digest, p. 230) 
it has been contended that the oblations offered by the paternal 

(1) 5B. L. B„I6. 
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gnodfather^B great grandsons (the appellants in this case) 1874 

• are secondary in importance. Before examining the passage QoBnni 
cited, I wonld point oat that Jagannatha has never been received ^^^^^ 
as a high authority where ho is not supported by texts v. 
or by other commentators. In the recent Fall Bench case of OHmim 
Kery Kolitany v. Moneeram KoUta (1)^ Jackson, J.^ says : Sdbiu 
*' As to Jaganatha Tarkopanchanana, Admitting fnlly hi« vast 
and noted erudition, I do not think lie wonld be a safe gmde 
for* the Coarts, on the strength of his own opinion npon snch a 

' matter: * He seems indeed to be, like many of the writers on 
Hindu law, a merely learned person, neither judge nor lawyer 
but pandit and logician^ and without their merits of bong 
accurate and precise.^' Mr. Colebrooke also in his preface to the 

Dayabhaga, p. 2, says : " In the preface to the translation of the 
Digest I hinted an opinion unfavorable to the arrangement of 
it, as it has been executed by the native compiler. I have been 
confirmed in that opinion of the compilation, since its publica- 
tion, and indeed the author's method of discnsssing together the 
discordant opinions maintained by the lawyers of the several 
schoolBf without distingaishing in any intelligible manner which 
of them is the received doctrine of each sohooli but, on the 
eontrary, leaving it uncertain whetl^er any of the opinions 
stated by him do actually prevail or which doctrine must now 
be considered to be in force and which obsolete, renders his woric 
of libtle utility to persons conversant with*the law, and of still 
less service to those who are not versed in Indian jurisprudence, 
&c.'' And similar opinions are expressed by Mr. Macnaghten 
(see the Preface to his Oonsiderations on Hindu Law, p. 8) and 
by Sir Thos* Strange (see the Preface to 1 Hinda Law, p. 18.) 

But on reading the passage cited, it seems Jagannatha is 
discussing there why a son's daughter's son is excluded by the 
father, or does not inherit before the father, although he confers 
greater spiritual benefit on the deceased than the father, and 
gives as his reason for snch exclusion that the oblations of the 
father are primary, and those of the daughter's son's are secondary^ 
in importance. Jagannatha does not cite any authority to 
support this argument. He might have given a very good 

(1) 13 B. L. K., 1. see p. 73. j 
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reason, viz,t that the father succeeds nnder special texts ; bnt be 

<iloBX]t% gives a false reason in which he is contradicted by the Dayabhagi^ 

TaSSkdLi see Dayabhaga, Ch. xi, s. 6, w. 12 and 13. These versei 

9. ahow that the author of the Dayabhaga draws a distioction betweem 

CsuNDiB the oblations in which a man participates and the oblations which 

ivLvmoK, be wa§ bound to offer. •A deceased person participates in the 

oblationa offered to his paternal ances'^ors, bnt he does not 

participate in oblations Which are offered to his maternal ancestors 

although- be was bound to offer such oblations himself. The first 
mentioned oblations at^ primary, because the persons offering 
them benefit the deceased in a greater degree, and suoh persons 
are therefore preferred to those who offer the latter obkitioiie^ 
which the deceased was only bound to offer but not entitled 
to participate in. Hence the ^ succession of the maternal 

ancestors or of those that offer oblations to the maternal aocet^ 
tore is postponed in favor of the paternal ancestors or of 
those that present offerings to the paternal ancestors. The 
oblations are primary or secondary as having refernce to the 
deceased proprietor, and not to the person offering them* This 
distinction was lost sight of in the argamant on behalf of the 
appellants. The respondent presents offerings to his own 
matemalancestors no doubt, but to the paternal ancestors of the 
deceased, in which the deceased partakes : and therefore those 
oblations are primary in their nature and importance. 

Baboo Bash Behofri OhoBS in reply .--It is true that the 
respondent offers two oblations, but the reason given for saying 
that those oblations are of superior efficacy, is not a valid 
reaspn ; for although they are offered to persons who are th^ 
paternal ancestors of the deceased, those same persons are only 
the. maternal ancestors of the respondent himself ; whereas the 
.one oblation offered by the defendant is to a paternal ancestor 
of the deceased^ who i9 also a paternal ancestor of their oVn. 



Cur. aiv.imJi. 
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The judgment was delivered by 



Couch, C.J.—- (who, after shortly stating the facts of the case 
contixMed):«*The question thtia raised k one upon which tiio 
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f]3Lihori|ii.es apon the law in Bengal do not agree. In the Daya< ^^i 
* bhaga^ Ch. xiyS. 6, y. 9^ it is said : ''The succession of the grand-^ 
fi^ther'sand groat frand father's lineal descendants^ iDclndiDg '^^^dab 
l^e daugther's son^ mast be understood 19 a similar manner^ 
aipcording to the proximity of the funeral offering ; since the 
reason stated in the text /for even the squ of a daughter deliyers 
bim in the next world, like the son* of a son^' id equally appli*- 
cable ; and his father's or grandfather'a daughter's son, like his 
own daughter's souj transports his manes oyer the abyss by 
offering oblations, of which he may partake/* The verse which 
precedes this is : ''But, on failure of heirs of the father down to 
the great ^randspn^ it must be understood that the snccession 
devolves on the father's daughter's son (in preference to the 
uncle) in like manner as it descends to the owner's daughter's 
son (on failure ol thelmale issue, in preference to: the brother)." 

The brother's daughter's son^ or grandfather's granddaughter's 
son, is not includiied here. It is only a daughter's son who is 
included with the lineal descendants^ the reason for it being 
giyen. The brother's daughter's son is not anywhere expressly 
mentioned by this author ; but he is, neverthless, entitled to 
;be recognized as an heir for the reasons giyen in the judgment 
which we shall presently refer to. In Srikishna's Commentary 
on the Dayabhaga, the brother's daugther's son is in like man- 
ner omitted, but in the Dayakrama Sangraha he states a 
different rule. Ch. i, s. 10, v. 1, is: "On failure of the 
brother's grandson, the succession goes to the father's daughter's 

son, for he presents three funeral oblations, namely, to the 
father, paternal grandfather, and paternal great grandfather 
of the deceased owner, — Le., to his own maternal grandfather, 

.maternal great grandfather, and maternal great greatgrand- 
father." V. 2ia: '' In default of the father's daughter's son, 
the brother's daughter's son succeeds, for he presents two 
funeral cakes, in which the deceased owner participates,-— namely 
.to hia (the owener's) father, and paternal grandfather." Y. 3 
is : "Failing him j the paternal grandfather is the successor, for 
as the fatherfis entitled to suoceed on a failure of the heifs 
6f the deceased owner ending with the daughter's son, so by 
the rule of tmalogy tb6 sUooession devolves on the gran^aikher 
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in default of fceirs down to the fatber'a danghter's aon ; anil 
because he presents one oblation (namely, to the owner's pater- 
nal great grandfather^ i.e,, his own father) in which the deoeas^l 
owner participates/' The three verses are not consistent. 
It by ''failing him'' in the 8rd is meant the brother's daughter's 
son^ who is named in the 2Bd^ there is an inconsistency with the 
words '' so by analogy the succession devolves on the grand- 
father in default of heirs down to the father's daughter's sen/' 
But if the second verse be omitted^ ''failing him" will refer 
to the father's daughter's son named in the first, and there will 
be no inconsistency. In the first verse the author gives a 
different reason for the succession going to the father's 

daughter's son from that given in the Dayabhaga- It is the 
presentation of three oblations, but they are to maternal ances* 
tors. So are the oblations mentioned in v. 2, but the one 
oblation in v. S is to a paternal ancestor. An appearance 
of consistency is given to the three verses by treating this as 
only of the same efficacy as an oblation to a maternal ancestor 
and making the succession go according to the number of obla- 
tions. But this seems not to be correct. In Colebrooke's Digest, 
Bk. 5, Gh. viii, sec. I, it is said in the commentary on v. 4S4r 
by Jagannatha : "The oblations presented to the maternal 
grandfather and the rest are secondary, becanse they must 
follow funeral cakes offered to paterual ancestors y the son of a 
granddaughter can have no claim, while the giver or sharer 
of a principal oblation exists. Nor should it be objected as 
a consequence that the sou of the late proprietor's daughter^ 
or of his father's daughter and so forth, could have no title, 
if any kiasman within the degree of a aapinda were living. 
The Mahabharata showing that a daughter's son procures advan- 
tage even by his birth alone (cv), it appears that be does confer 
important benefits." 



Srikrishna deals with the uncle's daughter's son and paternal 
grandfather's daughter's son in the same way in w. 9 and 
18, but when he comes to the heirs on the maternal side, 
they are omitted. According to the Dayatatwa, on failure of 
the heirs of the father down to his daughter's son^ the pateroal 
grandfather succeeds i on failure of him> the paternal grand- 
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mother ; in default of her^ the descendants of the paternal grttad* ^^ 
father^ inclading his daughter's son ; in their defanlt, the pater- /teBiro 
mal great grandfather, paternal great grandmother^ and the „'*^"^'* 
descendants of the paternal great grandfather, indnding his «• 
daughter's son, sncceed. Prerions decisions having been oyer ruled ^mioKft 
by a Full Bench decision of this Court, it will be better ^^'^^ 
»t once to refer to that. In Chitu OoUnd Shaha Mandal y 
Aiiand Lai Ohose liazumdat \\) the question was whether, 
under the Hindu law current in the Bengal school, the son of 
a paternal uncle's daughter is entitled to succeed to the estate 
of a deceased Hindu, if no nearer heirs are forthooming, 
Hitter, J., who delivered the judgment, began by saying : 
'' The solution of this question depends upon the true construc- 
tion of the Dayabhaga, a treatise on the Hindu law of inherit- 
i^noe by Jimuta Yahana, the acknowledged founder and chief of 
the Bengal school. The other anthorities current in that 
school, such as the Dayakrama Sangraha of Srikrishna Tarka- 
lankar, the Dayatatwa of Raghunandana, and the Yivada 
Bhangamat of Jagannatha ^arkapanchanana are all of them 
fdmoat exclusively founded on the Dayabhaga, and such a 
difference of opinion as there is between them and the funda- 
mental treatise is entirely confined to a few cases of detail 
which involve no conflict of principal of any kind whatever. 
Such then being the state of our authorities^ it is necessary 
first of all to ascertain whether the Dayabhaga itself is founded 
on any general doctrine or principle, which will enable us to 
arrive at a satisfactory conclusion on the point now under oar 
eonsideration. We are of opinion that there is such a principle, 
and it is no other than that of spiritual benefit. That the 
Hindu law of inheritance, in the widest acceptation of the term, 
is essentially based upon eonsiderations relating to the spiritual 
welfare of the deceased proprietor, is a proposition beyond all 
dispute. All the ancient Bishis^ or Hindu sages, whose texts 
are regarded as the fundamental source of that law, and all the 
commentators on it whose opinions are recognised as authorities 
in the different schools current in the country, are unanimously 
agned in accepting these considerations as their chief, if not aa 

(l)ftB.L.U,ll^atp.34 
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QowND,"^ tion to liie rule. Oa the cantearj, be is clearly and expreasl j 

Tai!oSd4» ^^ opiniop,. as we will presantly show, that the whole thjeovy 

V. of inberitance is founded upon the principle of spiritaa} benefi^^ 

-Chvvbes. ^^^ ^^ ^^ ^^ ^7 ^^^^ principle alone that (Questions relatiiig to 

(kjsMA it must be determined/' After illnstrati]]^ and enforeinf; thi# 

proposition, the learned J^dg^ says (1) : '^ As to the male heir^ we 

may divide them for the 4P^ke hi conreni^oe into] the folio wiD|f 

tdasses : 

<' 1 . Sapindas, strictly so oalled, or in otber worda^ relaiirofi 
,OOABeoted throqgh the medinm of nndivided oblations* 

'' 2. Sakulayas, or relatives connected through the mediam 

of divided oblations* 
'' 3. Samanodaka^, or relatives connected by libations qJl 

WAter» 
^ 4*. Certaiu specified straagers, commencing with the spiri« 

toal preceptor, and ending with the learned Brahmin of the 
same village, leaving aside the king, who is entitled to come ia 
move by right of escheat than by that of inheritance. 

'' Here again we find that the same principle is in operation 

throoghout. The sapivdaa are allowed to come in before Hb^ 

>sakulaya9, because undivided oblations are considered to be of 

higher spiritual value than divided ones ; and the sdkiilayM ffj:^^ 

in their turn preferred to the aamanodakasy beQause» divided 

oblations are cenaidered to be more valuable than libations of 

water. The members of the last class are not competent, it ia 

. true, to ofier either oblations of food or libations of water ; bmt 

even in their case the doctrine of spiritual benefit is noi 

forgotten. Thus, for instancoi the lowest among^tthem^ name^ 

.the learned Bijahmin of the same village^ is allow.ed to come 

. in upon the express ground that the virtne of the deceased 

. proprietor is ' renewed by the acquisition of fresh merit through 

the eircumsj»nce of his wealth devolving on a 'Brahmin,— * 

V. 26, a. 6» Ch. zi. This, v>o doubt, is *an lextrame. fi^ae 

61 the kind ^ but we wish to .draw particular attention if> 

it as an instance of the -oxtroma soUcitude evinced by the 

auAof of the iDayabhaga to proriflie for the sptrttnal meiifm' 



fSl a deo6atf6d prtfptidtor. Again, when we come lo look at the '^^^ 
itltefnal ftrratigemetit of each of these classes, so far as the «obiiid^ 
details of such arrangement are actually given in the Day a- talookdab 
bliaga^ we find that the same principle is always kept in view* .. ''• 
l*has, among the sapindas, those who are competent to offer Chundxb 
funeral cakes to the paternal ancestprs of the deceased proprie- Obvttqck* 
tor are invariahly preferred to those who are competent to offer 
iliich cakes to bis maternal ancestors only; ^nd the reason assigned 
for the distinction is that the first kind of cakes are of superior 
religions efficacy in comparison to the second. Similarly^ 
those who offer larger nnmbers of cakes of a particular descrip- 
tion are invariably preferred to those who offer a less numbei^ 
of cakea of the same descriptionj and wehre the number of such 
oakes is equal, those that are offered to nearer ancestors are 
always preferred to those offered to more distant ones." He 
then determines that the son of a pa teraal uncle's daughter is 
competent to confer spiritual benefit on the deceased proprietor, 
deferring to the objections tha t had been urged against his 
right he saysj that his being nowhere mentioned as an heir in the 
Dayabhaga is entitled to no weight whatever. And referring 
to an argument that the precise position which the son of a 
paternal' uncle's daughter would be entitled to hold according to 
the priiiciple of spiritual benefit would interfere with that which 
h)ae been assigned by the author of the Dayabhaga to some 
of the heirs specified in the earlier part of Ch. xi^ he 'says (I): 
/' Whether this is really the Cade or not we need not pame 
to enquire^ for "what we have to determine in the present case 
k not the precise position which the son of a paternal tincle'a 
llaughteris entitled to occupy in the eategoty of heirs^ but 
"wh^elr he is entitled to inherit at all.'' If the author of the 
'Bttyabhaga has iti tMt f^iven to any particular heir or heirs 
'a|yoMtton which to nc^t 'strictly consistent with the principle 
-which he has himself laid down for our goidance, the utmost 
Jthttt isan be'said is that that particular heir or heirs should be 
allowed to retain that position- But that .dranmitance^ evon if 
^tme, cannot be accepted as a sufficient reason to justify the 
total exolttsibn of one l&ingle kidividoal who is ceally competeot 
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to satisfy all the reqairemeats of that principle. If in any 
which may arise hereafter, it should become necessary for as 
to determine the precise position which the son of a paternal 
nnde's daughter is entitled to hold in the order of suoceasiony 
the questiou^would fairly arise whether the details of a work 
like the Dayabhaga ought to be permitted to override the 
principle upon which it is admittedly based. We haye already 
shown thatj according to the author'a own interpretation of 
Meuu^ the nearest heir is he *' wlio is competent to confer the 
greatest amount of spiritual benefit on the deceased proprietor.'' 
Now it is to be observed that in this judgment the passages in 
the Dayakrama Sangraha, which are expressly in point, are 
nowhere relied upon. They are not even referred to by 
Mitter, J. In Gobindo Hureekar v. Woomesh Chunder ELoy (1) 
the learned Judge, being counsel for the appellant, had con- 
viuced three Judges of this Court, one beiog Shumbhoo- 
nath Pundit, J., that the passage declaring the right of a 
brother's daughter's son to succeed as heir is an interpolation^ 
and no part of the original text of Srikrishna. It is true that 
the decision in that case that a paternal uncle's daughter's son 
cannot inherit is overruled; but it is not upon the authority of the 
Dayakrama Sangraha, and the question which would be settled 
by it is deliberately left an open one. We may then at least 
say that tbe authority of the Dayakrama Sangraha upon the 
question before ns is so doubtful that we may disregard it; 
and with it must be be placed the authorities which are only 
founded upon it« We must consider .which of the parties to this' 
suit are competent to confer the greatest amount of spiritual 
benefit on Cbundee Proshad. The defendants offer one ablation in 
which he partioipates,-^namely to his grandfather and their great 

grandfather. The plaintiff o&rs two, namely, to his father and 
grsndfather, being the plaintiff's great grandfather and great great 
grandfather. But these are maternal ancestors of the plaintiff^ 
whilst the oblation of the defendants is offered to a patemaj 
ancestor. Mitter, J., in one of the passages already quoted, says 
that among the «aptnda« those who are competent to offer funeral 
cakes to the paternal ancestors of the deceased proprietor are 



(J)W.B.,RB.,176. 
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inyariably preferred to those who are competent to offer fiaoh ^^Ij 
oakes to maternal ancestors only, because the first kind of cakes jjobhid 
ve of superior religious efficacy in comparison with the second, ^^^^jj^ 
The oblatioDS offered by the defendants being of superior v, 
religious efficacy to those offered by the plaintiff, both being Chukdbb 
participated in by the paternal ancestors of the deceased pro- ^ ^^^^Ir 
prietor, it seems to follow that the defendants shonld be preferred. 
The difference of number * is not % ground of preference when 
the cakes are not of tha».sa«se description. "Similarly/' Mr. 
Justice Mitter says, " those who offer a larger number of cakes 
of a particular description are invariably preferred to those who 
offer a less number of cakes of the same description." It is 
true that the author of the Dayabhaga makes three exceptions 
to this order of succession in the father's grandfather's and 
great-grandfather's daughter's son, but a special reason is given 
for it, which is not applicable to others. Adopting the principle 
of the Full Bench decision, that of spiritual benefit, it appears 
to us that the defendants ought to be preferred to the plaintiff, 
and are now the heirs of Chundee Proshad. The decrees of the 
Lower Courts will therefore be reversed, and the suit will ba 
dismissed with costs in all the Courts. 

Appeal allowed^ 



Before Mr, Jtutice Phear and Mr, JvMce Morris, 

1874 
THE GOLLfiCTOR Off MOORSHBDABAD, on behalf of Govbrhmxnt Dee. 17. 

•"aud amctubb (Dbfendantb) v. ROY DHUNPUT SINGH BAHADOOR — 

(PlaihtiffJ.* 

Act IX of 1847, Si. 6 ir ^^Bight of JSmt^Effect of aih Order for AddiHonal 

JssessmenU 

Certain land, wbich formed part of the pIointifTs zemindnri, became, on its 
re-formation after submergence by a change in the coorae of the ri^er Oanges, 
attached to the zemindari of «/, and it being f onnd so attached an additional 
jama was, after prooeedings taken by the Rerenue AQtborities under Act IX 
of 1847, assessed against J in respect of it* In a suit in the Civil Court 
brought by the plaintiff against the Government, /, and L, all ijaradar under /, 

* Regular Appeal, No. 252 of 1873, against a decree of the Judge of Zilla 
Dinagepore, dated the 30th Juno '1873. 
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38r4 to rebdrer poneaakm ef tlia UaiA,^Md, that the fuit wm not biived V the 



Ths* P'^^^m^^^b °>^w Act IX of 184V. B. 6 of that Act makBS the ot^er 

OOLLscrom of ^^der its proviaions fin al only againsfc the zemindar, not against third peraons. 

MoofiaSVDA- Nor would s. ^9 bar the suit; the words of that section do not neoeaaorily 

*^i> OXtenA to forbidding a sait brongbt to recover property which the Qovem- 

EorDHtTK^UT '''^^ or its -offioers may be ins tramental in keeping away from the rigfathi^ 

8TN0R -owner, 

BaHadoor He2if on the factum that the Govennuentteft not, by the prooeedinga under 

Act IX of 1847, or otherwise, interfered with the phiiatif^s rights ao-aa^ 

entitls him to relief agahi8t*it in the present sait. 



Baboog Annoda Peraad Banerjee and Mahini Mohan Bag 
for the appellaDts, 

Babooa Sreenath Dose and TarucJenath Sen for the regpondeat. 
Thb facts and argameDta in this case are snfficiently stated 
in the jadgment of -the Goart whioh was delivered l^ 



Phiiab, J.— The essential facta dl tlie plaintiff's case are 
that the property which is the sabject of aait originally formed 
part of his zemindari Saltangonge in the District of Malda) 
I7as surveyed by the Bevenue Authgrities as being a portion 
•of that zemindari in the year 1847, and was from that time 
onwards, until the year 1861 or 1862, possessed and enjoyed 
by him the plaintiff as a substantive portion of €altangnnge» 
'About that*time the Ganges, by changing its tsonrse, flawed over 
and sabmerged this portion of the plaintiff's zemindari ; and this 
land remained submerged for two or three years until the Oanges 
by a further change in the same direction as before allowed 
jt to emerge from the waters on the other dide» so to speak, of 
the river* And in this state, it became attached to Manza 
'Gobindrampore, part of the aemindari of the second defendant^ 
Bao Jogendro Narain Boy. After this occurrence, the plains- 
tiff regained possession and enjoyment of this piece of land to 
a certain extent when he was dispossessed by Mr. Thomas 
Lyon acting under the authority of an ijara lease which be 
had obtained from the defendant Jogendro Narain Roy. 

At this stage of matters, the Survey Authorities came upon 
the 8oene, and finding this piece of land added to the aemindari 



▼DL. XTJ. HIGH COUBT: M. 



of Jogendro IfaraiQ,. tboy took proeeediogs under kcb IS of ^^H 
1847, and assessed an additional jama in respect o£ this- land «Th« 
•«ain8t Jogendro Naraio Roy. IST.**^ 

The plaintifE eomplainfi in this smt, whieh be bas Bronght bap 
afj^inat the Grovemment, Jogendro Narainand Mr. Lyon, ^^^RovDhuhpu 
by these proceedings on the part <^ the Government, the zeinin*^ ^'"^^ 
dar and the ijaradar jointly^ he ba» been wrongly dispossessed 
ef the property for which be sues^ 

Tho Government do not in this appeal seriociflly contest tbe* 
flaots of the case aa alleged by the plaiatiiK bat maintain thai? 
the revenue proceedings^ taken under Act IX of 1817, had tbei 
effect of ooneluding the matter^ not only between Government and 
Jogendro Narain Boy, bat between Government and everybody 
else including the present plaintiff j» and that this sciit will not lie*. 

G.he defendant Jogendro Narain Boy disputes- the principaL 
allegations of the plaintiff. But Mr. Lyon does not appear 
iQ this appeal. 

We do not think it necessary to discuss in detail the evidence 
which has^ been given by the plaintiff. The lower Court has 
arrived at the codcIusiod upon that evidence that the principal, 
lacts alleged in the plaint are completely established. And we 
see no good renson for differing from the Judge upon this point. 

It is almost beyond question that the land, which is the subject 
of suit^ was included within the zemindari o£ Sultangunge as 
surveyed in 1847. It seems from the report of the Ameen that^ 
this land can be distinctly identified as forming a portion of 
tile land which was mapped in 1847 ; and we think that the 
plaintiff has^ by his evidence, satisfactorily made out, that^ until 
at any rate 1862 or 1863 when the Ganges passed over the land, 
he had enjpyed it as a portion of his zemindari. The witnesses 
Bpeak to a limited amount of occupation and enjoyment of this 
land even after the Ganges had again shifted its course so as 
to allow this land to> emerge from, the .water. And we see no 
good reason for doubting the substantial truth of their testimony 
in this matfter. There is nothing of any weight to be put 
against it. And, on the whole, it appears to us, that we should 
Bot be justified in disturbing the finding of tiie lower Court 
with regard to the facts of the case.. 
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V^* Thit beingf so, it follows that as against Jogendro Narain and 

Tn • Mr. LyoD, the plaintiff bas made out a good title to this property. 

MmiavA-' -*^^ ^^ question next arises, is he by reason of the sorvef 

BAD proceedingsnnder Act IX of 1847 barred from recovering his 

BorDHOHm property from the hands of these defendants on the strength 

*"•" of his title 1 His suit is not barred by the operation of the 

ordinary Acts of Limitation, because, according to the facts 

which we think are undoubtedly established, he had actual 

enjoyment of it long within the period prescribed by those Acts 

for the limitation of suits. The question, whether the proceed* 

ings taken under Act IX, and the final decision come to bj the 

Commissioner upon those proceedings, had the effect of barring 

the plaintiff from bringing this suit even against the trespassers 

Jogendro Narain and Mr. Lyon, depends upon the proper inter* 

prctation of Act IX of 1847. 

The Act itself is entitled ** An Act regarding the assess- 
ment of landjii gained from the sea or from rivers by aIlavi<Mi 
or dereliction within the Provinces of Bengal, Behar, and 
Orissa." And to some ext-ent, this marks out the scope of the 
Act. From these words, we should gather that it was intended 
to apply only to a subject which was gained from the sea or 
from rivers by alluvion or dereliction — not to land seemingly 
gained from another proprietor by the mere changing of a 
river's course. And the words of the preamble tend in 
the same direction. The Act then goes on to provide 
that periodical surveys of lands on the banks of rivers and 
on the shores of seas shall be made in order to ascertain 
the changes that may have taken place since the date of the 
last previous survey, and new maps shall bd made from time to 
time. 

In s. 5, it is enacted that, " whenever on inspection of 
any such new map it shall appear to the Local Revenue 
Authorities that land has been washed away from, or lost to, 
any estate paying revenue directly to Government, they shall, 
without loss of time, make a deduction from the sudder jama 
of the said estate equal to so much of the whole sudder jama 
of the estate as bears to the whole the same proportion as the 
mofussil jama of the land lost bears to the mofussil jama 
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of the whole edtate, &c" And in the 6th section it ia enacted isv 
that, '' whenever, on inapection of any each new map, it shall « Xhe 
aippear to the L )oal Revenne Aachorittes that land baa been Oollbctob o« 
added to any estate paying revenne directly to Qoyernmeot, bad 
they shall without delay assess the same with a revenne payable jj^^ dhonpot 
io Government according to the rales in force for assessing Singh 
aUavial increments, and shall report their proceedings forthwith ®^"^^^*^*'' 
to the Sadder Board of Bevenae, whose orders thereupon 
shall be final/' It seams to be very clear that the action, 
which the G-overnment of Bengal is empowered to take by this 
Act, has direct reference to the land, which is at any time found 
in the possession of a zemindar, and enjoyed by him as a part 
of his zemindari borderiug on the sea or on a river, and appa- 
rently gained therefrom. When the land so possessed by him 
is found by a comparison of the new map with the old map to 
be in excess of what he had previously been possessed of as 
constituting his zemindnri, the Government is empowered to 
make an addition to the jama which is payable by him in 
respect of his zemindari. And all orders that may be made 
by Government in this matter, are, by the words of s. 6, 
rendered final ; that is, as regards the person whom they may 
directly affect, namely, the zemindar. 

In the case which is before ns, as has been already stated » 
tbe plaintiff complains that the principal defendant, Jogendro 
Narain.Boy, has, under cover of the Government survey 
proceedings, taken away from him a portion of his properties. 
And, no doubt, the Survey Anthorities. when they made the new 

snrvey in 1866-1867, were led by some means to suppose that 
this piece of land, which the evidence given before us shows 

to be land belonging to the plaintiff, was at the time of the 
new survey possessed and enjoyed by Jogendro Narain as 
part of, or as land added to, his zemindari. And upon that state 
of facts it was settled with him» and an additional jama was 
assessed in respect of it upon his zemindari. So far as that 
addition to his jama is concerned, the orders of the Bevenue 
Authorities are made final by s. 6, Act IX of 1847, But 
80 far as the assumption of fact made by the Revenue Authori- 
ties, to the effect that this piece of land was land which had 
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> y^ been gained by Jogendro Narain &om the river by allavioiij. 
Thb ift Gouoerned^ there wast no actual ovder made. And we thinlc 
^^^^^*]^f ft never was the iotenti<m of th^ legislature that any order or. 
BAD diecla^tioa which might be considered- as implied in that respect,. 
JKoYDKONvvrby reaeon* of the formal settlement of the land with Jogendro^ 
Bauajdoox ^®*^ ^ made fiiW by the* words^ of s- 6 against third 
parties^ 80 that in oar view^ the order which was passed by^ 
the Bievenae AuthoritLe§ i{^ 186&rl867, assessing this- additional- 
jama upon |he f^eminidari of Jogendro Karain, does not opearte- 
to take- away the right which the plaintiff has to seek by ai 
suit in the Civil Coart to recover his property from, the hands* 
of tliose who* are keeping it from him« 

But it is farther said that s% 9^ of this Act IK of 1S47 bars* 
the soiU The section rana in these words :--'^ALpd it is hereby 
enacted^ that^ except as regai'ds the proprietary right to islands^ 
no snit or action in aay Court of Justice shall lie against the Qov- 
ernment^ or any of its officers^ on account of anything done ini 
good faith in the- exercise of the powers conferred by this Act." 

And it is argued that the plaintiff is by these words barred 
from bringing a suit against the Collector as representative- 

of Gnovernment to recover this- property, and,, if barred against 
the Collector, he is also barred from bringing his suit against 
Jogendro- Narain Roy and Mr. Lyon, who have had this 
property settled! with them by the action of l^e Revenue- 
Authorities. 

• 

It does not appear te-us that thia argument oaght to prevail^, 
in ite entijrety at any rate. In the: view we have taken- of the- 
factSy it is perhaps not necessary for us to express a judicial 
opinieo as to whether the word^^ of this seotipn* would bar &> 
auit oi this ; kind from beipg brought against the Government^ 
if t^he- propeHy sought to- be recoveired was actually in the hands 
and uuder tbo* cpatrol of the Gover^nment. Speaking for poLyaelf 
alone^. I may say that. I do not at present see any reason to 
alter the view which i expressed oa a former occasion in the case 
of Pooma Ohtmder Boy v. Ralfowr (1 ), with regard to the mean- 
ing q£ asL eoaqtmenjt so^mew^at similar to thia section, namelyj, &» 

tD 9 W; E. 535. 
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portion of s. 87 ot tlie Municipal Act (Beng. Act Itl of 1864). To l»^ 
me tbe words of this section seem to be limited to forbidding • Thk 
n snit wherein the plaintiff seeks to make Government, or any ^^h^eoa^' 
of its. officers, responsible in damages on account of anything *^-^ 
done in good faith in the exercise of the powers conferred bJ Ito* DHCNPOt 
this Act; and do not necessarily extend to forbidding b suit b^^^b, 
which is brought to recover property, which either the Govern* 
m^nt or its officers might be instrumental in teepin^ away from 
the rightful owner. And it seetos to tne that the exception as 
regards tbe proprietary right to islands strengthens this view. ' 

But however this may be, we think that upon the facts of 
this case, and evidence which has been given, the plaintin^a 
suit, so for as concerns the Government, fails. Neither the 
Collector nor the !Revenne Officers have done anything to take 
the property out of the hands of the plaintiff, or to keep it away 
from him. Under Act IX of 1847, the Revenue Officers tsould 
not rightly take action until t};iqy found the land which wa^ 
sought to be assessed in the hands of the semindar or whose 
zemindari it seemed to be added. Obviously the land must be 
added to the zemindari before the new assessment in respect 
of it can be made. And it appears to us upon the evidence 
in this^oase^ that in the new survey of 1866>.1867> by whioh this 
land was thakked with the 2emiirdari of the defendant, Gobind^ 
rampore^ proceedings were taken by the Revenue Officers bon& 
Jida, upon the land being ascertained by them to be in the 
possession of the defendant or of his people^ They did not 
themselves deprive the plaintiff of possession of the land> or 
^assist tbe other defendant in keeping him out of it. Neither 
did they, by making the new settlem^it^ pretetid to dieaX with the 
land^ and convey it to Jogendro Narain adversely to the plain- 
tiff's rights. In short, the plaintiff has not satisfied us that the 
Go?ernment has directly invaded or hostilely threatened his 
proprietary right, and has not shown any good cause for our 
making a judicial declaration of his' right as against it. Therefore 
the decree in favor of the plaintiff in this^suit ought to be 

limited to a decree against the defendant Jogendro Karain Roy 
and Mr. Lyon. In our view thd suit, as against the Collector 
representing tho Government) ought to be dismissed. In ordi- 
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1274 D»r; ooorae this would be with costs ; bat rej^rd being bad to 

^j^^ the defence which has been unnecessarily set up on the part of 

Collector of the Government^ not only in the Court below but in this CourJ, 

B4D that is to the effect that the action taken by the Oovemment 

Eo I) N UT ^^^ ^^ effect of transferring the property from the hands of 

SiNou the plaintiff to the defendant^ we are of opinion that the 

* Qovernment is not entitled to its costs. 

We think that as regards the defendant Jogendro Narain^ tho 
appeal should be dismissed with oostSy and the decree of the 
lower Court affirmed ; but, as regards the Government, the decree 
of the lower Court must be reversed^ and the suit dismissed 
without costs. 

We do not thinK we ought to interfere with the order made 
in the lower Court, directing Jogendro Narain to pay the 
costs of Mr. Lyon. 

Appeal albnioed a$ regarded the Oavemment, and 
diemiseed ag regarded the other appellants 



187 4 B^sre Mr* /udhe Phear and Mr. Justice Morris. 

the 2St4 



GOBIKDO COOMAB CHOWDBBT (Plaintiff) v. W. B. HANSON akd' 

cyiiiBBs (DsrsKDAKn;. 

W. B. MANSON (oUB os thb Dxfbndakts} v. QOBINDO COOMAB 

CHOWDHRY (Plaintiff),* 

timitccHon^Act XIV of 1859, el. 1, w. 1 & U-^Act X of 1859, «. 82— 

Beng. Act VIII of 18e9, w. 21 A 29^8uit for Arrean qf Rent-^emin^ 
dor TcdoekdarB-^JoUU Sharen, 

The words of 8. 29, Beng. Act VIII of 1869> are intended to apply Bpecially, 
End exclusively t>t Act XlV of 1859, to the same class of cases as those to 
which s. 82, Act X of 1859, applied, though that class cannot now be defined* 
AS it formerly ooold, by ref ereaoe to the jnrisdiotion of the Oonrtin which 
the cases ftill to be entertained. The olass is limited to Baits for arrears of 
rent simply, as ''arrears of rent" are defined in s. 21, Beng. Act YIII of 1869. 

* Regular Appeals, Nos. 255 and 268 of 187S, against a decree of the 6abordi- 
n«to Jndge of Zill« Myniensingh, dated the 9th July 1873 



TOL. XV.] • HIGH COURT. «7 

Where a part-proprietor of & oertain talook, who was alao a oo-Bharer in a 1874 
fractional portion thereof, brought suits againBt his oo-talookdars in the BeTO- ^ 

^ ^ * GOBINDO 

nae Court for arrears of rent without allowing any deduction on aooonnt of Goon ar 

bis share, which suits were dismissed for want of jurisdiction, and afterwards Chowohbt 

brought a suit for the rent for the same period in the Civil Oourt, — held, that v awIqw 

the suit was not one for the recovery of arrears of rent within the meaning of ' 

8. 29, Beng. Act Till of 1869, but was governed by the provisions of Act XIV Manson 

of 1859. The suit was one for rentofUnd, and fell within the scope of oh 8» n^^' 

8. 1 of that Act ; and the plaintiff was, in computing the limitation, entitled Qoom ab 

imder 8. 14 to a deduction of the period during which he was prosecuting his Cbowohbt* 
■ nit in the Bevenue Courts. Hdddilao, that a semindar, by neooming a 
cio-sharer in the talook, does not lose his right to the joint responsibility of all 
the other co-sharers for the due payment of the rent ; he only becomes bound 
to make an allowance for that portion which he as a oo-sharer ought to pay. 

Thb plaintifE in this suit was the proprietor of a 4-anna 
share in Talook Rajessupi. This talook belonged to^ and 
was in the possession ofi several talookdars^ holding nnder 
the zemindar by apportionment into kismats, each kismat being 
held jointly by two or three shareholders in undivided bat 
ascertained shares. The plaintifE had also acquired by purchase 
an 8-gunda talookdari share in one of the kismats; The 
talook bore a fixed jama, a defined aliquot part whereof was 
assessed upon each of the constituent kismats or mehals of the 
talook, but no apportionment had .taken place among the talook- 
dars of their joint liability to pay the jama in its entirety and 
as a whole to the zemindar. 

The plaintiff sued the defendants^ his co-talookdars, to recover 
a fourth share of the rent due to him as part proprietor for the 
years 1271 to 1275 (1864— 1869), deducting an amount pro- 
portionate to his own talookdari share in the talook, viz., 8 
gundas. 

The defendants pleaded, inter alia that the plaintiff's 
claim was barred by lapse of time; and that the suit being 
in effect a suit for a partial partition of the talook could not 
be entertained unleso a complete partition of the talook among 
all the shareholders with the assigment of a separate jama 
to each was carried out. 

It appeared that the plaintiff had previously instituted two 
suits in the Collector's Court against the defendants^ the first on 

10 
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the 17trh of April 1867 for the arreara of 1271—1278 ; and the 
second on the 27th of July 1869 for those of 1273—1275. ^ 
Both these suits were dismissed on the Ist of May 1871 fqjc 
want of jarisdiction; and the plaintifE then brought the present 
suit in the Civil Court. 

The Subordinate Judge held on the first point, that the 
plaintifPs claime was governed by the provisions of Act XIY of 
1859, and that he would be in time provided he came within 
BIZ years from the dismissal of his suit in the Revenue Comi ; 
on the second point, the Judge held the suit was maintainable. 
But being of opinion that the plaintiff was guilty of fraud upon 
his co-talookdars in not making a proportionate deduction 
respecting his own share in the claim preferred by him 
in the Bevenue Court» he disallowed the rents for the 

■ 

period during which the two former suits were pending in 

that Court, and simply gave him a decree for the period from 

25th Magh 1273, to Choitro 1275 (February 1867 to March 
1869). 

The plaintiff appealed to the High Court from that portion 
of the Judge's order which disallowed his claim respecting the 
arrears of 1271—1273 ; and one of the defendant Manaon 
appealed from the portion decreeing the plaintiff's claim. 



Baboos Hem Ohunder Banerjee and NulUt Chunder Sen for 
Gobindo Coomar Chowdhry. 

Baboo Bhowani Chum Dutt for Manson. 

Baboo Hem Okunder faner/ea.—The Judge was clearly 
wrong in disallowing plaintiff's claim for the pepod spent in the 
Bevenue Court. The reasons assigned are purely arbitrary. 
The suit not being for arrears of rent witbin the meaning of 
8. 21 of Beng. Act YIII of 1869 does not come within the 
purview of s. 29 of that Act. It is clearly governed by the 
provisions of the general Limitation Act (XIY of 1859). 
S« 14 of Act XIY of 1859 expressly provides that the time 
spent by the plaintiff in the honA fide prosecution of his claim 
in any Court of Justice, whio£i from defect of jurisdiction or 
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other cause should bave been unable to decide npon it^ shall be 1974 

excladed in computing the period of limitation. The plaintiff n^i^iDT* 

in this case was diligently and bona fide engaged in prosecuting Ooomab 

his claim up to May 1871, and is clearly entitled to the exclu- v. 

sion of the time so occupied. This is in no sense a snit ^^"^''' 

for a partition of the estate or the jama, but merely a claim ^anmk 

for what is due from the defendants, who in equity should not be Gobivdo 

allowed to defeat the plaintiffs claim ,npon a mere technical q2^^^ 

. Baboo Bhowani Chum DuU,-^The main object of the pro« 
Bent suit is to obtain a declaration of the separate liability of 
the plaintiff in proportion to his talookdari interest. He ought 
for this purpose to have applied regularly 'under the provisions 
of Act XI of 1859 to separate the liabilities of all the share- 
holders. The suit is misconceived and ought to be dismissed* 
In the second place, the suit being clearly for arrears of rent 
within the meaning of s. 21 of Beng. Act YIII of 1869 is 
barred by s. 29. But even under the general limitation law, 
the claim is barred by lapse of time ; no deduction ought to be 
allowed to the plaintiff in computing the period of limitation, 
inasmuch as the Judge has expressly found he was not prose- 
cuting his claim bona fide in the Revenue Court. 

Baboo Hem Ohunder Banerjee was not called npon to reply. 
The judgment of the Court was delivered by 

Phiab, J. (who, after stating the facta 'of the case, conti« 
nued):— The question of limitation is not altogether a simple one. 
The defendants iipntend thatJthe enactment of s. 29 of Beng. 
Act YIII of 1869 alone governs the case, and |if it does, the 
whole of the plaintiff's claim is nnqnestiouably barred. If, 
however, the general law of limitation, which is to be found in 
Act XIY of 1859, applies, either in conjunction with s. 29 of 
Beng. Act YIII of 1869, or alone, then the plaintiff may be 
entitled to sue for a part, or even the whole, of his claim. 

The words of s. 29 of Beng. Act YIII of 1869 are identical with 
those of 0. 32 of Act X of 1859, and it has been decided both by 
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«"^* » ^«H Bench of this Court in (he oade otPoulaon v. Madhutudm 

Sw ''""^ Chowdhry (1), and by a judgment of the Privy Council in 
OHowoBuy Unnoda Persaud Mooker}ee\ . Eristo Coomar Moitro (2), that tho 

HAN80K. 

fi) B. L. R. Sup. Vol., 101. aad the limitation of Act XIV is 

^T" (2) PRIVY COUNCIL. • WWcaWe to the caw, then it is not. 

GoBiNDO The 32nd section of Act X enact^ 

Coomar The 26th N&oemher 1872» ^^^ " >^te 'or the reooverj of arrean 

Obowdbbt. .^,^^^,^_ of rent shall be institnted wiihm 

UKNODA PBKSAUD MOOKEEJEB thwo ye« bom theHTdS S 

V. KBISTO COOMAR MOITEO. B«gri y«». or from the I J day rf 

[On Appeal from the High Court <^ the month of Jeyt of the Fualj or 

Judicature at Fort William in Bengal.] Willayuttee jear, in which the amir 

Limitaihf,^uit for Amors ^ "hall have become due." 

B^m^Ad X of 1869, .. Z2^Act ,. ^^^"^.^^J' "' ^'^^' ^ "^ ^^"^ 
XIV oflSS9. *-^ applKsaW* to suits for the rent 

' of any buildings or .lands is the period 

IJie limitation m a Ruit for arrears of of three ▼<»» f«»n fY.^ f;.»o ♦!.-. 

by 8. 82 of that Act, and not that ^^ pwwnt suit would be barred 
proTidedbyAotXIVof 18W. even under A«t XIV, but for the 

AppiAL from a decision of the High ^P®^^*^'* of d. 14 of that Act^ 
Court at Calcutta (Morgan and Setonr ^^^^ pw>^id«s that in computing the 
Karr, JJ.), dated 21st April 1866. ^^^ ^ limitation prescribed by that 

Act^ the time occupied in proeeeating 
Mr. Leiik and Mr. DoynB for the an abortiye suit, shall, under certain 
appellant. conditions, be eacoluded. There has 

The respondent did not appear ^^^^ litigation, which would bring the 

present case within this section, and 

The judgment of their ^Lobdshipb Prevent tiie suit being- barred if Act 

was delivered by XIV is applicable to it. Theie is no 

RTft M V SvT^n on,. • 1 analogous provision in Act X, and it 

r. . i!' / Z.'T^l.'"'* *^'''"' ^ "^"^^^ ^ ^^^ W^«^* that if 
tion to be deeded m Uiis appeal is, that Act gorems it, the suit is barrJ^ 
whether to an action for rent brought i«* v «- *. . \ "wpwi. 

in the CoUector's Court mider AcTx re^,5\"f ,?^^^L'"* "P^**^^ 
of 1869 (The Rent Act), the bL o^ -^ed; but the enactments of the 

limitation applicable to it is that pro. J^, t^' T "'£' \ *^'' ^"^ 

Tided by the 32nd section of the 4ne ^^ ^^"^^ ^ •'^^ ^ limitation 

Act, or that provided by Act XIV of ^^^'""^ ^ '*? ^^ a. 1 of Act 

1869, passed six days Uter. S Z"*"^ T " "" -nit shaU be 

If the limitation of s. 32 of Z^'T'^ ^^ '^^ J"^! ^ -•*'^- 

ActX is stiU in force, the action is ^^i^tr 1"^ ^""^ ^ ^"^^"^ 

V ^ V X .* XI- ,. hereinafter made applicable to a suit 

barred ; but if, as the appeUant con' of that nature, any Law or RegnUtioii 

tends, that section has been repealed to the contrary notwithstanding," and 

* 

.• Pretdnt Sir j. W. Colvile, Sir B. Pbacocjc, Sir M. B. Smith Sib R. P. 

Colubb, and Sib L. Fbec, 
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latter enaotment applied speoially to the limited class of suits ^^^^^ 
* which could be maintained in the Collector's Conrts nnder the q#bindo 

CoOMAR 

Among the suits to which it is enacted and by which all the proceedings ^ 

that, ^ the same shall be applicable*' before the Collectors were to be re- Mikivsoir. 
are, "all suibs for the rents of any gulatedand governed. The preamble — * 
baildinga or lands (other than summary shows an intention to deal with qnes- KansoM' 
BiiitB before the Re>enae Anthorities tions regarding the right of ryots in Ctomuo 
under Regpalation T of 1822, of the relation to the occupancy of lands. Ooomab 
Madfus Oode)." 8. 18 of the same One of the objects wa» to prevent Chowbhet 
Act also enacts that '* all suits to oppression. It recites that it was ex^ 
which the proyisions of this Act are pedient to extend the jurisdiction of 
applicable shall be governed by this the Cblleotors, and to prescribe rules 
Act, and no other taw of limitation, for the trial of the above questions aa 
any Statute, Act, or Rogalation now well as of suits for the recovery of 
in force notwithstanding/' arrears of rent, and s. 23 (cl. 4) 

The qnestion, however, arises enacts thaii " all saits for arreara of 
whether tbe special legislation con- rent due on account of land either 
tained in Act X is not of such a khiraii or lakhiraj, or on account 
special kind, that, according to a of any rightaof pa8tarage,for68i^rigbts^ 
well established rule for the con- fisheries, or the like," shall be oogni- 
Btruetion of Statutes, it should be zable by the Collectors^ and shall be 
prosumed that the L^islature did not instituted and tried under the pro- 
intend by the general enactment to visions of the Act, and shall not be 
interfere with it. The reason for this cognizable by any other Court or in 
rule of oonstruetion is well expressed any other manner, 
by Lord Hatherly, when Vice-Chan- Thn enactment g^ves exclosive juris* 
eellor in f^tzgerald v. Qhampn^ya (a) diction to the Cbllectors,. and clearly 
and in terms which appear to be very indicates the intention of the Legisla- 
applicable to the legislation their ture to be, that the special questions 
Lordshipa have to oonnder in tbe which are thua made the subjiect of • 
present appeal i— •*' The reason is that peculiar legislation, shall be tried 
the Legislature having haditsatten- according to the procedure established 
tion directed to a special subject^ and by the Act, and in no ether manner, 
observed all the circumstances of the The provision for the limitation of 
case, and provided for them^ does not smts is a part of tbe pcooednra thoa 
intend, by a geneaL enactment after established » 

wardc^ to derogate^fom its own act, The period prescribed by Act X, as 
where it makes no special mention of already stated, is " three yean from 
its intention to do so." the last day of the Bengai yeai:^ or 

Act X established a rent-law for frem the last day of the month of 
the Bengal mof ossil only ; it was in- Jeyt, of the Fnsly or Willayattee year 
tended to form a special and oompelete in which the arrears became due," A 
code of procedure with regard to the proviso is added that if the suit is for 
trial of qnestiona relating to rent and enhanced rent, not confirmed by a 
the oooapanoy of land in thamofoasil, oonqietent Conrt^ tbe suit must ha 

(a) 90 L. J., Oh., 777. atp.76» 
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.^^ provisiona of Act X of 1859 ; and its ttpplioation to tho8o suits 
GoBiN|)o ^^ unaSeoted bj any proyiaions of the general law of limitation 

Gookab 
Chowdhrt luponght within three months from the intended hy the rahaeqiient general itot 
HANBOir. ^^ ^^ ^^^ y^^' ^ above defined, on to teparate and aasign different period* 

aocoont of which the enhaneed rent is to them. Ko reaeon can be ang- 

Mansov daimed. The period thus defined and geeted for each a separation, or for 

G MiTOA P'^flc'i^il^ t^d the provision as to aapposing that the Legislature meant 

CooMAE enhanoed rent, show that these rolea that the provisions to be fonnd in 

Chowdbbt. were framed with especial reference to as. 11 to li of Act XIY, sosgend- 

the case of ryots and other tenants ixt ing or prolongiog the periods of 

the mofoesil, and to their times and limitation when certain disabilities esist^ 

modes of paying rents. shonld extend to one set of these rents 

Act XIV has no provision as regards and not to the others. It should h& 

enhanced rent, and it coald hardly observed that none of these provision* 

have been intended that part of the are introdnced into Act X, and it may 

limitation, as regards the rents of well be that iSm Legislature thoogfat 

lyots^ should be foand in one Aot, they were not adapted to the cases for 

and part in another. which the simple procedure establisbed 

Beading together the 28rd and 24th by that Act was intended to provide, 
sections of Act X, it will be fonnd that Another point arises on a oompari- 
the Act prescribes the same period of son of the Acts, which is material to 
limitstion for rent of land, and of be regarded in constroing them. Act X 
rights ^ol pasturages, forest-rights, was to come into operation at once,, 
fisheries, or the like. AotXlV, bythe Act XIV only after an interval of tw<^ 
enactment relied on as superseding years ; and different provisions were 
this limitation, reUtea to rents, ** of made in the two Acts as to suits for 
buildings, or lands" only . These words arrears doe at the time of the passing 
clearly would not comprehend rent of of the Ao^« It does not seem a vi<K 
rights of pasturage, forest, and the lent presnmption to suppose that the 
like. It is plain also that the longer Legislature in framing the two Acts 
periods mentioned in Act XIV would with these distinctive provisioni^ 
not be applicable to suits for these intended that both should have 
rents, in consequence of the 8rd clause independent force* 
of that Act. Such suits would still The fact that the Acts were virtu- 
be governed enly.by the limitatian in ally contemporaneous appears strong- 
Act X { and the consequence therefore ly to support the nresnmption arising 
of holding that the Umitatinn as fron the above Considerations, vie., 
regards snits for rents of land in Act X that it was not meant that the 
iM repealed by the later Statute, woold harmony of the system of the special 
be to eetaWih diffemt periods for Act, which had been designed for 
anits for rents of land, and those for special objects, shovld be disturbed 
rents of pasturage and the like. lor the general Act. 

It cannot reasonably be p i-e su m e d The words " rent of any buildinga 
that when the Legislature, in the or lands," which occur in Act XIV» 
particular legisUtion, speoiidly devised are, no doubt, ■oflLoiently large in 
to meet the case of all these rents, had themaelvea to comprehend aU lands s 
put them in the same oategory, it and their Lordships otnaot assent t» 
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comppised in Act XI7 of 1859. Bat so far as the present snit is 1874 . 
concerned. Act Xof J 859 has beenrej>ealedby Beng.AotYIIIof g«bindo 

ondofthe reasons giFen by Kormaa, oating aa iatentioc not to ezoept saita Ohowdhbt 

G- J.y for hia judgment in the oaae before the OoUeotor under Act Z, v, 

of PofOaim ▼. Uadkimndtm Fat Undoubtedly, thia ezoeption adda to ^ avron. 

Chowdkry (a), vis., that the wofda the diffioolty of ooaatniotion. Bol ifTiraoK 

"z«iitoflaad«" might beoonstroed to the Madras Begolation related to v. 

be confined to (lands appnrtenant to summary suits* Suits of that kind Gobindo 

bnil^gs. They think the irorks can. were abolished in Bengal by Aot X, ^^^^^ 

not be so limited, for Aot XIY was a and a oods of apedal pvoeedava with 

general law intended to have force special rolefly inoUuling one of limita* 

throngfaont the British territories in tioa substitated for them. It may 

India. But these oomprehensive words not have ooourred to the framers of 

will have effect and operation, without Aot XIV when referring to these 

holding them to apply to the special summary soits in Madras, that it was 

legislation of ActX, which is confinsd necessary to except by express worda 

to tbe Bengal mofussiL suts of another kind regulated in 

It should be observed that although their entirety by special legislation. 
Act XIY proposes to consolidate the Dif&coltiea have frequently been 

laws relating to the limitation of sniM^ imposed on Ooorts of Justice in con, 

it clearly waa not intended to be of stnuQg Statutes, aiising ftma the 

nniversal application. It is confined apparent coniliot between special and 

by s. 18 to suits "to which tke general iegislationi and the rule of 

provisions of the Act are applicable. " censtruotion that special legistation 

The Legislature therefore oontem- is not repealed by general enact- 

plated some cases of limitation whidi ments, unless a dear implicatiott of 

would remain unaffected by the that intention can be fonnd, waa 

general legislation. It would certainly adqpted.in early times to meet these 

be an unfortunate result of the at- difficulties, and has been acted on in 

tempt to consolidate the law, if the numerous modem instances. See 

effect of the legislation was^ that as Thorpe ▼. AdatM (6) and Tff Queen y 

to suits for rents triable by the Chatnpneya (e). In the latter case 

Collectors under Act X, the limits* Borill, G. J., says:— 'It is a fnnda- 

tionof them was to be found partly mental rule in the construction of 

in that Act and partly! in Act XIV. Statutes, that a subsequent Statute in 

It would seem to conform more to general terms is not to be construed 

the spirit of the legislation so to to repeal a previous particular Sta- 

construe the Act as to prevent this tute, unless there are express words 

^^q]^^ to indicate that such was the inten'- 

The exception in Act X of sum* tion, or unless such an intentio'^ 

mary suits before the Revenue Author- appears by necessary implicaUon." 
rities under Regulation V of 1829,' of Their Lordships, upon a compari- 

the Madras Code, has been strongly son oC the two Statutes, in question, 

relied on by the appellants as indi- with reference to their objects, and 

(a) B. L. B., Sup. Vol., lOlj see p. 104 (b) L. B. 6, C. ?., 125. 

(e) L. B. 6^ 0. P., 884, at p. 894. 
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1869> and although the Bengal Legialatoie haSi it may be aaid^ 
pat ». 29 of Beog. Act Vill of 1809 in the place of 8. 82 of ' 
Act X of 1859^ it ma^ be opeu to qaestion, whether the lelatipa 
between Act XIV of 1859 and the enactment of 1869 of the 
Bengid Code is precisely the aame as that which Act XIY of 
1859 bore to s. 82 of Act X of 1859 of the Indian Legislatare. 
The changes of jurisdiction as to rents^suits^ which was effected 
by Beng. Act VIII of 1869 in repealing Act X of 1859, and 
the omission of the framera of «. 29 of the Bengal Act to pre- 
serye by express words the operation of this section from being 
iaflaenced by any of the qaalifying provisions of Act XIV of 
1859, introduce some difiicalty in the way of arriving at a correct 
opinion apon this points On tbe whole, however, wa think that 
the principal reasons which weighed with the Privy Oouncil in the 
jadgment referrrd to have not been materially weakened in 
force by the later provincial legislation^ and that the words of 
8, 29 of Beng. Act VIIX of 1869 are intended to apply speoially, 
and exolasively of Act XIV of 1859, to tiie same class of cases as 
tiiose which s. 82 of Act X of 1859 applied to, althongh that class 
cannot now be defined, as it formerly conid, by reference to 
the jarisdictioa of the Uoart in which the cases fall to be enter- 
tained. We are of opinion that the class is limited to snitfor 
arrear of rent simply, as ^'arrears of rent'' are defined in s. 21 of 

considering that they were virtually preceded by, a short time only, the 

contemporaneuus Acts, have come to jadgment;nowunderappeal;bat it has 

the oondnsion that the intention to probably been acted upon in the 

repeal the particular law is not made numerous suits which must since have 

distinctly tojappear, either by express arisen in the Bengal Presidency nn- 

words or necessaiy implication, and, der Act X. Unless, in this condi- 

consequently, that the limitation of tion o{ things, their Lordships found 

lAct X remains in force. that theaboTO decision of the Full 

They are not dealing with the Court was manifestly wrong, they 

question as res Integra, for the same ought not to disturb it. They have 

construction was given to the Acts not arrived at this conclusion, and it 

by the Full Bench of the High Court will, therefore, be their duty in the 

of Bengal, in the case of Fwlaon ▼. present case to advise Her Majesty to 

2ladhuiudanPalChowdhry(9),%\TesAy dismiss this appeal, and to affirm 

referred to, which was decided in the the judgment of the High Court, 
year 1865. It is true that this decision 

(a) B. L. 6., Sup. Yol.,101 ; see p. 104. 
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Beng, Act VIII of 1869, i.e., inasmuch as these words are the 
same as those of s. 20 of Act X of 1859, which defined the 
jarisdiotion of the Collector in this respect, is limited to sach 
suits for the recovery of arrears of rent as the Collector could 
haTO entertained under that Act. 

Now it is certain that the Collector could not have tried the 
matter of the present suit, [because the plaintiff in the first 
instance preferred his claim in the Court of the Collector, audit 
was eventually dismissed in that Court on the ground of want 
of jurisdiction, and this decision was affirmed by the High Court ; 
for this reason the plaintiff instituted the present suit in the 
Civil Court. It appears to us, therefore^ clear, that the ques- 
tion of limitation in the present case is independent of s. 29 of 
Act VIII of 1869, and is governed only by Act XIV of 1859. 

But although the present suit is not a suit for the recovery of 
arrears of rent within the meaning of s. 29 of Beng. Act VIII 
of 1869, it is certainly a suit for rent of land, and so is, we 
think, within the scope of cl. 8, s. 1 of Act XIV of 1859. 
The judgment of the Privy Council already referred to, if any 
authority be needed, shows that the word *' land '' in this section 
is not qualified by the immediately preceding words, and extends 
to all ordinary agricultural land.. This section, therefore, imposes 

a limitation of three years for the institution of the plaintiff's 
suit, to be computed from the time when the cause of action 
arosOf and the cause of action in respect of each constitutont 
part of the claim arose when the kiat which it represents 
became due. 

S. 14 of the same Act, however, provides that, " in com- 
puting any period of limitation prescribed by this Act, the time 
during which the claimant, or any person under whom he claims^ 
shall have been engaged in prosecuting a suit upon the same 
cause of action against the same defendantf or some person 
whom he represents, bond fide and with due diligence^ in any 
Court of Judicature which, from defect of jurisdiotion or other 
cause, shall have been unable to decide upon it, or shall have 
passed a decision which, on appeal, shall have been annulled for 
any such cause, including the time during which such appeal, if 
any has been pending^ shall be excluded from such computation.'^ 

11 
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y^ And with regard to the plaiintiff's olaim of arrears of rent for 



GoBiNiH^ the period between Asar 1271 (Jane-Jaly 1S65), and ChaitM 

eB^^T 1273 (Mar6h.April 1867), he instituted a sait in the Collector'^ 

^^^^^ Court on the 17th April 1867, which ultimately, on the Ist of 

* May 1871, failed for want of jarisdiction. mad with regard 

M^wmfci to hia claim for the period between Ohaifcra 1278 and 1275 
CtoBWDo (March- April 1866 and 1868), he instituted a snit in tlia- 
<teMiaT. OoUeotor's Goart on the 27th July 1869, which also failed fM 
the same cause on the lat May 1871. If, therefore, these auits 
were proeecated bona Ode and with due diltgence, the plaintiS 
is now entitled to a period of limitation equal to seven years 
and half a month for his suit so far as concerns his claim to 
arrears of rent for the years 1271. 1272, 1279; and a period 
«qual to four years nine months for his suit so far as coneema 
his claiift to arrears of rent for the years 1274 and 1275. 

The •Subordinate Judge, for reasons which we cannot aecepi, 
refused to allow the plaintiff the benefit of s« 14 of Act XIV of 
1859. It seems to us that the hona fides and diligence of thaft 
aection have reference solely to the conduct of the snit* whioh 
iailed for want of jurisdiction; And we conclude from th» 
evidence that the plaintiff was entirely in earnest in instituting 
and prosecutiog the suits of 1867 and 1869, and quite believed 
«until the termination of those suits on the 1st May 1871| tliat 
the Collector's Court had jurisdiction to entertain and determine 
them. We also think that he prosecuted these suits with 4ue 
diligence. Consequently he is, in our opinion, eniitled* as 
regards the matter of his claim io the present suit, to the periods 
of limitation which have just been mentioned* 

The second |NrincQ>al head of defence is, we think, based npoa 
a alight misapprehension of the nature of the present suit. If 
the tttit haid been inatitnted by the plaintiff solely for the pur* 
pose o£ having determinedi aa between himself and hia co-talgok* 
dara the portion of the jama due to the aemindars which ha 
himself ought to pay, then nt doubt each of the other co-shareia 
in the tak>ok would have a right, without defeating the suit, to 
ask that hia own share of the jama should be determined* at 
the same time, and so far as the present suit has this object m 
view, each of the defendants is probably entitled to make this^ 
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Inquest. Bat plaialy. the defendants do not now object merely ^^^ 

that tbey have not been afforded a reasonable opportunity of CoBwiia 

settling as amongst themselves tbeir respective liabilities to oon^- Coohab 

taribute to the aggregate jama payable by all ; they srmply °*^*]i*"" 

want to defeat the plaintiff's claim for arrears of rent against M*]*^»' 

them. Bat this^ in oar jadgment, they cannot do. The zemindar, Manbozt 

by becoming a shareholder in the talook, does not lose his right Gobindo 

to.thejoint responsibility of all the other shareholders for the ^^^^^'^ 
doe payment of the rent ; he only becomes bound to make in his 

I 

daiTa ioT r^it a jast and eqaitable allowance for that portion of 
it Which he, as a shareholder in the talook, ought to contribate 
tc^wards the common burden. 

Oa the wholoj we think that the decision of the lower Ooact 
is right BO far as it goes: but that the plaintiff ought to be 
allowed a greater period of limitation in respect of the different 
parts of his claim than the Subordinate Judge has afforded hinu 
The decree of the lower Court must be varied accordingly, and 
the plaintiff must have his oosts of this appeal. 

For the reasons above given, the appeal of the defendant, 
Mansouj must be dismissed. 

Judgment far plaintiff in both appeals. 
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AMBBBOONMISSA KHATOON A.m othbrs rBi8rEin)ANTB> v. ABA- ^-^-^ 

DOUNNISSA. KHATOOlSr ahd oihbbs (JPlaintots). Nov^^H 2^ 

[On appeal from the High Court of Jadicafcure at Fort William in Bengal.] 
Mahfnnedan Law—CfifU'-MMka or Canfunon^Kmonty^Beg. XX VI of 

1798. •• 2: Jcmy'dO. 

Where there is on the part of a lather or other {guardian of a minor a real 
and h^ndfide intention to make a gift to the minor, the llahoraedan- law 
will be satisfied without actual change of possession, and will presume the 
subsequent holding of the property by the father or guardian to be on be- 
half of the minor. 

Where the subjects of a gift are definite shares in certain zemindaris, the 
nature of the right in which is defined dhd regulated by the public Acts of 
the British Government, so that they form for revenue purposes distinct 
estates,eachhavingaBeparate number in the Collector's books, and each liable 

^ Present :«»Sxb J. W. CoLViiH, 8is B. Peacock, &ib M. B. Sutdsv S» 

B. P. CoLLifiB and Sia L: Pssi^, 
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^7* ^ to the Govenunent only for its own asiesmd revenue, the proprietor oolknt- 

AimnooB- ^°&» ^ definite share of the rents from the ryots, and haying a right to tkifl 

NISB4 definite share and no more* the rule of the Mahomedan law as tonMcsta* 

Kbatoon ^]iieh makes the gift of undivided property invalid, does not apply. 

j^juLDoc^nniBA $u<9re.— Whether the law relating to muaha applies to those oases m 

Kbatoon. which the owner gives all his own interest in undivided property.- 

A plaintiff sued to set aside oertain documents whioh he allied to'havo 
been forged by the defendant. At the trial of the case in the Court of 
first instance the only issue directed to these documents was :— *'Ai» |he 
three written agreements sud to have been given by the plaintiif to iktt 
defendant genuine and valid deeds P" It was not contended by the pbdntff 
in that Court that the agreements had been obtained from him while te 
was a minor by undue influence, nor was that objection taken in the 
grounds of appeal against the judgment of the Court. Held, that it was 
too late to take the objection for the first time in the Court of AppeaL 

8emble.'^In respect of a transaction in which a Mahomedan, the pro- 
prietor of an estate paying revenue to Qovemment, disposes of that estate^ 
the period of minority is that of eighteen years* aa fixed by s. 2, B^gnla* 
tion XXVI of 1793. 

Appeal from a decision of the High Court at Calcutta, 
dated 14th March 1864, reversing a decision of the Judge of 
Dacca, dated the 7th December 1861. 

The suit in whioh this appeal was preferred was instituted in 

June 1859, in the Court of the Civil Judge of Dacca, by 

Wahid Ally, the husband of the respondent Abadoonniasa, 

against his father Abdool Ally, the husband of the appellant 

Ameeroonnissa and others, for the purpose of setting aside 

three ikrarnamas, of which the first two bore date the 29tk 

Falgun 1259 (lltb March 1853), and the third, the 16th 

Aghran 1263 (30th November 1856), and two maurasi pattas 

alleged to have been ezeouted by the plaintiff, but which he 

contended had been forged by his father the defendant ; and of 

having effect given to three hibanamas, or deeds of gift, dated 

respectively 14th Magh 1254 (14th January 1848), 19kh Aswin 

1256 (4th October 1849), and 24th Jaisti 1258 (6th June 1851), 

which purported to have been made in favor of the plaintiff, 
two of them by his father, aiN one by his mother ; and for the 
recovery of certain lands and other property which these 'docu- 
ments purported to deal with. The first hibanama purported to 
convey to the plaintiff certain lands appurtenant to the Knddnm 
BoBsool Darga at Noabaree, of which Abdool Ally appointed 
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the pkuniiff mntawallt and directed that daring hia minority ^875. 
OBe MiiDshi Kolamoodeen Mahomed should be his guardian for AHysitooif- 

the basinesa of the darga. KnATooif 

The defendant Abdool Ally was matawalli or gnardian of ^* 
the darga or sepnlohre of Kaddnm Hnssool at Noabaree, and KHAToc^r, 
was otherwise possessed of considerable landed property. In 
1287 B.E. (1830) be married a lady named Noornonissai 
BOttlinf; on her a dower, of which a portion was paid at 
the time of the marriage. In satisfaction of the balance, by a 
TOgiatered deed dated the 29th Ghaitra 1274 (April 1840), he 
ooDTeyed to har certain lands. In the following year he sold 
to her certain other estates, and authorized her to have her name 
legistered in the GoUectorate as owner. In addition to the 

estates thus conveyed to her by her husband, Noorunnissa was 
possessed as heiress to her mother, and of her own right, of a dis- 
tinct share in a zemindari named Boro Bajoo. • 

The plaintiff and one daughter were the only issue of this 
marriage. The plaintiff was bom about the year 1248 
(1836, A.D.) 

In the years 1857 and 1858, disputes as to the possession of 
various lands having arisen between the plaintiff and his father 
in respect of leases which had been given by them to different 
parties^ proceedings were instituted under the prorisions of Act 
lY of 1840. and various awards were passed by the Magistrate 
in favor of Abdool Ally and against the plaintiff. In conse- 
quence of these awards, on the 28th of June 1859, Wahid 
Ally brought the present suit against his father Abdool Ally, 
his stepmother the present appellant, and various lessees of the 
estates in dispute. The plaint prayed that the ikrarnamas 
and manrasi pattas above mentioned, might be set aside as 
forged, that possession, with mesne profits, of the durga and 
of the properties comprised in the three deeds of gift, should be 
decreed to the plaintiff, and that the orders of the Magistrate in 
the Act IV proceedings should be r^ersed. 

Abdool Ally in his written statement denied making the first 
alleged deed of gift, or that the property therein referred to was 
ever in the possession of Munahi Kolumoodeen, or of the 

plaintiff^ and stated that it had always remained in hiS| the 
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, 187g ddfendanVa possessioo, beiog iifftlienable propertj. Am to 

AMMwrnqfiS' the BBCond dead of gift he contended, firetly, that it wa» 

Kbatoov b&d i^ 1^^> because it purported to conrey an andivided 

^' portion of an entire property ; and^ secondly, that it bad not 

Kmuwom. been OKeoated honA fide, bat for the parpoae of dimimeiir 

ing his own credit^ and thereby preventia g him fiom gettisg- 

into debt, and that therefore it had not been delirered to 

the plaintiff. As to the third deed relating to NoomnniaHAi . 

estates, the defendant pleaded aa to part of tlies e that they did 

in fact belong to Noornnnissa, as the cooTeyance of them to 

from him was merely colorable, and that the gift to the phiwkiff 

was bad in law, as being a gift of lands which were not |Mrtii 

tioned ; and as to the other part of these lands which he admittcA 

had belonged to Noomnniasa, he pleaded that the gift vnm bad for 

ihe reason last mentioned^ and also becanse possession had aot 

acdompanied it. He relied npen the ikramamaa as gennine, and 

denied all concern in the preparation of the manrasi pattacu 

Thedafendant Ameeroonnissa also pnt in a written statemeiit 
denying that she ever took any manrasi patta from tho 
plaintifff and stating that her hnsband held possession of the 
property as proprietor. 

At the trial before the Zilla Jndge the following issaeb were 
settled :— 

^ 1. Are the hibas upon which the plaintiff grounds his claim 
valid documents ? Has effect ever been given to them, and are 
they valid according to Mahomedan law 7 

<' 2, Was the plaintiff ever in possession of the property in 
dispute previous to the Act lY decisions, and U so, what 
kind of possession T 

" 3. Are the three ikrars eaid to have been given by the 
plaintiff to the defendant Abdool Ally genoine and valid deeds t 

*' 4. Is the plaintiff entitled as her heir to possession of 8 annas 
of the property left by his mother, Nooronnissa Ehatoon ?'' 

The suit was, except as^to an undisputed portion of the 
plaintifPs claim, dismissed by the Judge of Dacca on the 7th 
December 1861. The Judge held that the plaintiff had failed 
to establish the execution of the disputed deed of gift> and that 
the other two gifts were inoperative by Mahomedan law# as 
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po896sbioii had not been tnafde oyer to tlie donee. He farther W^^. 
held ibht the ikrarnamaB had all been exeoated by the plaintiff A^nfuoaa* 
BKkA were genuyie and valid docamente. Khatdow 

This decision was however reversed on appeal by a Division 'o 

BeiAch (KorgaA and Pandit, JJ.) o£ the High Conrt, on tha ^uAtoom, 

14Ah March 1864 (1), the Judges being o£ opinion that the 

exeontion of the disputed deed of gift was established^ and that 

1^ thd' plaintitf was a minor at the time of the exeontion of all 

tluMe deeds^ the posaeasion of his father as his gnardian was a 

sofficient poaseasion under the Mahomedan law to givo validity 

te the gifte, As to the ikrarnamaa the High Conrt were of 

opinion that two of theng if genuine doouments, were executed 

by the plaintifE when he was a minor, and under the undue 

iBflneooe of his father exercised for his own advantage, and that 

therefore effect shoufa} not be given to them. With regard to the 

third ikrarnaaia which purported to be of a date subsequent 

to the plainttfis eoming of age, and wUoh bore the 'seal of the 

plaintiSi but not his signaturei the High Court held that it 

was not proved. 

From this deci&don the defendants appealed to Her Majesty in 
Cfonneil. 

Mr« Leithi Q.C.^ and Mr. Bell for the appellant, Ameeroon- 
nissa : — The documents on which the respondents rely, though 
purporting to convey absolutely interests in land and other pro- 
perty, were not in fact intended to have that operation. They 
weca intended to be simple benami transfers made subject to a 
iutu re family settlement^ They were so treated by the parties 
at the time they were made, for Abdool Ally continued in actual 
possession and receipt of the profits of the properties and m 
their uncontrolled management. 

Whal was the intention of the parties is plain from the 
ikrara. These are genuine documents. They are not inofB- 
cious but contain such arrangements as under the circumstances 
might properly bemacje^ 

^he Zilla Judge had held that as actual delivery or posses- 

eioa is requited by Mahomedan law to give validity to a gift» 

(1) W. Bl» Joooary to JoJ^y 1864, 121. 
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» 

,1875 the hibanamas put forward [by the respondent were intalid. 
Amub^sN' In this^ perhaps, he was wrong, there being an exoeption ander 
SLKATooir ^h® Mahomedan law in respect to gifts by a falser in iavor.of 
^' his minor son, and generally in the case of gifts to a minor^ 
KuiTbov. Macnaghten's Principles of Mahomedan Law, Ch. v., ss. 9. 10, 
These hibanamas however, are invalid, becanse they purport to 
give property which, admitting of division or separation^ has nok 
in fact been divided or defined. The case of Keeruthtiath Ojn^ w« 
Sumbhoo Chunder Boy (1) is opposed to the cases cited by.tha 
Jndges of the High Court to show that there conld be no fnrther 
severance of the estate. The rale of the Mahomedan law on the 
subject of muaha or confusion will be found in Maonaghten's 
Principles, Ch. v., s. 6. In the present case, none of the indi« 
vidual proprietors of the estates conveyed could point to any 
part and say it was his. [Sir L. TiSL^-'^-Gould not a Maho* 
medan father give his son railway shares ?] That is an arga<* 
ment ab inconvenienti. He could pass them to his son by a 
deed shoeing consideration. [Sir L. PnL.---The father being 
by Mahomedan law the guardian of his son, was he not bound 
to clothe the son with everything needed to perfect .the gift F 
Failing to do so, can he take advantage of a fneglect of his 
duty T] By Mahomedan law a gift by a father to his son maj 
be revoked, since the father has power over the son's property. 
Abdool Ally ezercined this right of revocation by ezecat- 
ing a wukfnama. Sir M. Smith.'— The High Court say 
that, failing on the ikrarnamas, it is too late for you to say now^ 
I revoke the gift. Your case is on the ikrarnamas. The 
effect of the wukfnama is not in issue.] Although by Maho- 
medan law a gift cannot be revoked where the thing given has 
been alienated ^Macnaghten's principles, Oh. v., s. IS), 
assuming that Wahid Ally has given part of what he received 
from his father to his wife for dower, that will only affect Abdool's 
right to recover pro ianto ; Abdool cannot get back that part 
of his gift which has been given in dower. 

The alleged hibanama of the 14th Magh 1254 was 
improperly admitted as evidence by the High Court. Tho 
original document was not put in, and the conditions provided 

(1}S.D.A.,18«2|650. 
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hy cL 5, s. 2, Regulation XX of 1812, for admitting copies, ^^^^ 
were not complied with» Ambkroov* 

#N188A 

•Mr. IP. B. Cowie, Q.O., and Mr. Doyn^ for the respondent, v. 
Abadoonnissa :— We must show that the hibas are more than a abidoonnima 
mere benami transaction. For this purpose only we rely on the 
ikrars. These point to a property in Wahid Ally. If he had no 
property under the hibas there was no occasion for the ikrars^ 
It le inconsistent to build on the ikrars, and at the same time to 
speak of the hibas as mere benami transactions. The ikrars 
innply by their terms previous valid gifts. 

It is clear that by the Mahomedan law the hibas were not 
invalid by reason of their not having been followed by actual 
delivery or seisin. Property given by a father to his minor 
child^ is expressly eiccepted from the general rule which requires 
relinquishment by the donor, Macuaghten's Principles of 
"Mahomedan Law, Ch.v, s. 9. The property which Wahid 

Ally received froifi his mother is governed by a. 10 of the same 
chapter. 

Nor are the hibas invalid by reason of their conveying an 
undivided share. The Mahomedan doctrine of imtaha or con- 
fusion is not applicable here. Case 13, in the 4th Chapter of 
Macnaghten which treats of (precedents of gifts,) applies where 
the donor gives an undefined share of what is his own, but noti 
when he gives his whole interest in what he possesses in common 
with others. The Hedaya, Bk. xxx, Gh. i., Vol., iii, p. 293, 
is not inconsistent with the gifts in the presenl case. Abdool 

had a defined interest *in the lands he gave. There was a 
separation of interest and rights, though not perfected by 
actual partition ; this amounts to a separate ownership, see 
Lord Westbury^s judgment in the case of Appovier v. Sama 
Subha Aiyan (1). 

Another point is whether Abdool Ally as trustee to the 
Kuddum Bussool Durga could transfer his rights. This 
objection only affects the property conveyed by the first hiba. 

It is an objection which might perhaps be taken by the cestui 

(U XI Hoqx^'b I« a., 75, 
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1875 qne trast, bat cannot be taken by Abdool who makes the traxui* 
Annfio^. f^r» The trust was continued in the family. [Sir M. SMITH.— * 
NI88A Q£ course^ there is a probability that the ohild was only pat in 
'o nominally.] 
^"kS?^^ We rely on the minority of Wahid Ally at the time when 
the ikrars are eaid to have been made. [Sir M« SxiTfi.— * 
Yon have laid no groand for an issue as to whether yon were of 
age.] We submit we have. Our objection was, not only to^the 
genuineness^ the factum of these documents, but also to their 
validity. We say in effect that if made by us, still they were 
not valid, because we were minors when we made them* 

Under s. 2, Regulation XXVI of 1793, the minority of a Maho-* 
inedan proprietor of a revenue-paying estate is declared to 
extend to the end of the eighteenth year. Wahid Ally was bora 
in 1836, and consequently was not of full age till 1854. Only 
one of the ikrars is of a subsequent date, and that one is not 
signed by Wahid Ally. Moreover, it purports to hav^ been 
made at a time when he had quarrelled with his father. 

Mr. Leith, Q.C., in reply :— Minority is limited to the ezpim* 
tion of the fifteenth year, both as to Hindus and Mahomedans, 
The extension of the period of minority to the end of the 
eighteenth year under s: 2, Regulation XXVI of 1793, only 
applies to the cases contemplated by the Regulation itself, which 
is to be read in connexion with Regulation X of the same year. 
For the purposes of these laws> a Mahomedan is to be considered 
a minor till the end of his eighteenth year ; but not for other 

purposes, Cally Chum Mullich v. Bhuggohutty Chum Mtil- 
lich (1); and see In the Ooods of Ganga Prasad Oossain (2)* 
We contend, moreover, that Wahid Ally was born not later 
than 1831, and was of full age in 1846^ or, if Regulation XXVI 
of 1793 applies, in 1849. Even assuming the date of birth 
alleged by the respondent to be correct, and that the [period of 
minority is eighteen years, Wahid Ally was of age before the 
third ikrar was made. There is no evidence to show that he 
and his father were on bad terms when that ikrar was made. 
The High Court was wrong in its finding on that point. 

(1 J 10 B. L. B., 231, (2) 5 B. L. E , 90i 
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Their Lobdships' iudgment was delivered by ^^^^ 

♦ AliJBIROON- 

Sir MoNTAauB B. Smith.— This snifc was brought in the j^^took 
Civil Court of Dacca by Moulvie Wahid Ally against hia <*• 

ABADOOKMIB8A 

iather^ Moulvie Abdool Ally, iu his ovjn right, and as the heir Kbatoon. 
of his deceased wife, Eftekhurunnissa, and as the husband of 
another wife, Ameeroonnissa, to set aside three ikrarnamas, or 
agreements, on the allegation that they were forged. These 
ikrars, if genuine, modified the operation of three hibanamas, 
or deeds of gift;, two purporting to be executed by his father, 
and one by his mother Noorunnissa containing ostensibly abso. 
lute gifts to Wahid Ally of various properties of considerable 
value. The plaint also prayed that Wahid Ally might be put 
into possession of these properties, and that the decree of the 
M^istrate in a suit under Act lY of 1840, maintaining his 
father in possession, might be set aside. Mr. Barry and others 
olaiming under pattas from the father, were also made defend^ 
ants. Their title must stand or fall with Abdool Ally's ; and 
ihey did not appear on the hearing of this appeal. 
The questions in the suit relate to tho genuineness and 

validity of the three hibanamas and the three ikrars. Each 
of them was on some ground impeached. 

The Judge of Dacca dismissed the suit (except as to an 
S-anna share of some property of the plaintiff's mothei* Noorun- 
nissa, which it was admitted he was entitled to), holding that 
the first alleged hibaaama of the father was not proved, and 
that the second and third, from the father and mother, ^ 
respectively, were invalid by Mahomedan law, there being, as he 

found, no delivery and acceptance of the gifts, or change of 
possession. He also held that the ikrars were genuine and 
valid* 

The High Court reversed this decree, and the groands and 
nature of their own decree, which is the subject of the present 
appeal, are thus stated at the conclusion of their judgment. 
'^ Our decree will proceed on the baais of- the validity of the 
three deeds of gift, and the invalidity of the later documents 
(the ikrars). We shall declare that Moulvie Wahid Ally was in 
his lifetime^ and that those who are now by law his heirs and 
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1876 repreaentatifea, are entitled to a decree for setting aside the ^ 
Ahieroo9. documents relied u^on by the respondents^ and for the recovery 
K^Tooi ^^ *^® property sued for." 
Abadoo'nnibha Wahid Ally died before the decree appealed from, and the 
XuATooi'. father subsequently* The parties to this appeal are their 
respective representatives. 

It appears that at the date of the alleged hibanamas 
Abdool Ally had two wives« Noorunnissa, the mother of Wahid 
Allyj and Eftekhurunniasa. Wahid was his only son, and he had 
one, or at most» two daughters* Abdool afterwards married a 
third wife, Ameeroonnissa, and the third ikrar purports to ba 
made on the occasion of this marriage. 

The first hibanama in order of time is dieted the I4tb 
Magh 1234 (26th January 1 848,) and purports to convey, by way 
of gift from the father, some iakhiraj lauds charged with religious 
trusts ^belonging to tlie Kuddum Bussol Durga at Noabaree^ 
and to appoint his son mutawalli of the durga iu his place. - 
The document also contains an appointment by the father of 
Munshi Eolnmoodeen Mahomed to be the guardian of his soa 
for the business of the durga during his minority. The 
orijrinal of this deed was not produced ; and their Lordships^ 
during the argument, declared their opinion that its non-pro- 
duction i^as not sufficiently accounted for to allow of second- 
ary evidence being given of its contents. It appeared upon the 
plaintifiPs evidence that the original deed had been delivered to 
the guardian Munshi Kolumoodeen, but this person was not 
• called as a witness, nor was his absence explained. It is to be 
observed that, although the document tendered as evidence, 
viz., what purported to be a copy of the deed from the registry, 
ahowed that the instrument, if really executed, was signed by 
numerous subscribing witnesses, none of them were called to 
prove its existence and execution. Supposing, therefore, that 
eecOAdary evidence had been admissible, neither of the two con- 
ditions required to make the copy statutory evidence of the 
deed by virtue of Regulation XX of 1812» s. 2, el. 5, was 
complied with. It was not shown that the original was ''lost, 
destroyed, or not forthcoming,'' that is to say, its non-production 
uras not latisfactcvily acooanted for^ nor was there any proof by 
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any of " the subscribing witnesses" that the original had been 1875 
* duly executed. No doubt, although the statutory proof failed, avibkoonT 
oiher secondary evidence might have been given of the contents i^^ma 
if the non-production had been duly accounted for. It was sng- «. 
gested that the deed may have rr*nained with the father, but this ^ ^^S^n?^ 
Bngfg'estion is opposed to the evidence ; and further, the custody 
of the father would not be, according to the supposed terms of the 
dee;^, the proper custody. In their Lordships' opinion, there- 
fore, no sufficient foundation was laid for the admission of 
secondary evidence. Objections made with the view of exclud- 
ing evidence are not received with much favor at this Board, 
but it is sometimes necessary for the right decision of the 
merits of the controversy between the parties to give effect to 
them. In the present case the surrounding circumstances raised 

no presumption of the existence of the deed, and the question 
of the custody bore materially on the issue to be determined. 

The execution of the two other hibanamas by A.bdool Ally and 
Noornnissa respectively is not denied. The first of them is dated 
19th Aswin 1256 (4th October 1849), and purports to be a gift 
from Abdool Ally to his son of oertain jama lands^ viz. his 10-anna 
share of the zemindari of Noroollapore, and shares of other 
semindaris. This deed, which recites that Abdool Ally had 
only one son, Wahid, and a daughter Sreemntty Fukheei unnissa, 
who was well provided for by her husband, that he bad already 
besbowed some of his property on his wife, Noomnnissa,and that 
he wished to prevent quarrels at his death and to enable his son 
to live well, contains an absolute and present gift from the 
father to the son of the above-mentioned properties. 

The deed from the mother, Noomnnissa, is dated ;?4th Jaisti 
1258 (6th June 1851;) and purports to be a present and absolute 
gift t^ her son of certain shares of the zemindari of Pergunna 
Boro Bajoo and of other zemindaris. Some of these properties 
originally belonged to Noomnnissa in her own right, and others 
had been transferred to her by her husband. The deed states 
that the son being a minor, the father as his guardian, had 
acknowledged the gift. 

■ 

These two hibanamas were duly registered, but no mutation 
of names was made. 
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* 

1876 It has been foand by the High Coart that Wahid became of 



ahkbroov* f^l^ &?3f tn'z.y eighteen, in 1261 ; 00Q8eqaeatIy» at the date of tha 
Kisft4 hibanama from the father he was a ohild only tea or eleveck 
«• years old. 

Abaooonnibba 

Khatook. The Coarts below substantially agree in their coDcIosioiis of 
fact upon the evidence with regard to the possession and! 
mauagement of the properties. They both find that although 
all proceedings relating to tlie estate were snbsequently to tho 
hibas in the son's name, the father remained in actual posses* 
sion and receipt of the profits of the properties^ and in the 

uncontrolled management of them» The 2iilla Jndge was of 
opinion, on these facts* that the transfers to the son were 
'Sparely nominal/' and that the father did not intend tha(r 
any property should pass by them^ or at least whilst ho 
lived ; and he farther held that the gifts were invalid by 
Mahomedan law for want of acceptance and seisin by the donee. 
The High Court, however^ came to the odnolusion that tho 
transfers were not colorablOi but intended to operate as real- 
gifts. They also held that ^^when the guardian of a minor ia 
himself the donor,and in possession of the property, no formal 
delivery and seisin is required.'^ citing in support of thia 
exception to the general law Macnaghten'a Principles of 
Mahomedan Law^ Ch. r, ss. & &10. 

It was not denied by the learned Counsel for the appellant ^ 
that the High Court had on this last point taken a correot view 
of the law ; nor do their Lordships doubt that> where there ia oa 
the part of a father^ or other guardian^ a real and h(MSkfii» 
intention to make a gift, the law will be satisfied without change 
of posaesaion, and will preanme <^ subsequent holding of the 
property to be on behalf of the minor. 

It was, however^ strongly insisted by the appellant's Coausel 
that the Zilla Judge was correct in considering that the trans- 
fers were colorable^ and only with the view of making the son 
the ostensible owner; or, if not purely benami, that they were^ 
not intended to operate exclusively for the son's benefit, but 
were made subject to a future family settlement. It is enough 
for their Lordships in this place to say there are circumatanoea 
in the case which favor this contentian^ at least as regards the 
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transfer from the father, bat' they do not think it necessary to ^^^^ 
go at large into this ^question; f or^ having come to the conclasion^ A^bbroon- 
for reasons to be hereafter stated, that the three ikrars alleged khatoon 
to beexecnted by the son are gennine docnmentS) they think . ^* 
the rights of the parties mast be determined on the basis of the K.uatoom> 
combined operation of the hibas and ikrarst It is clear also 
that the father, who set np in his defence to this suit these 
ikrars as valid instrnments, cannot now be allowed to aver tha^ 
tha hibas to which they relate were intended to have no opera^ 
tion and effect. 

A legal objection to the validity of these gifts ; was made in 
the High Court on the gronnd that the gift of muska^ or an 
undivided part in property capable of partition, was by Maho- 
tnedan law, invalid. This point appears to have been taken for 
the first time in the High Coart, and was argued at this bar. 
TThat a rtile of this kind does exist in Mahomeclan law with 
regard to some snbjects of gift is plain. The Hedaya gives the 
two reasons on which it is foanded : first, that complete seisin 
being a necessary condition in cases of gift) and this being 
impracticable with respect to and indefinite part of a divisible 
thingy the condition cannot be performed ^ and, secoadly,because 
it wonid throw a burden on the donor he had not engaged for, 
viz,t to make a division ; see Bk. zxz, Gh. i. Vol. iii, p. 293. 
Instances are given by text writers of nndivided things which 
cannot be given, such as fruit unplucked from the tree and 
crops nnsevered from the land. It is obvioas that with regard 
to things of this nataro separate posseission cannot be given in 
tlieir nndivided estate, and confusion might thus be created 
between donor and donee which the law will not allow. 

In the present case the subjects of the gift are definite shares 
in certain semindaris, the nature of the right in them being 
defined and regulated by the public Acts of the British Govern- 
ment. The High Court, after stating that the shares ^Vere 
for revenue purpoios distinct estates, each having a separate 
number in the Collector's books and each being liable to the 
Government only for its own separately assessed revenue,'' find 
farther, that the proprietor collected a definite share of the 
rents from tho rjolil and bad ft right to this definite ebare and 
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no morei held that the rale of the siahomedan law did not 
apply to property of this description. 

In their Lordships^ opinion this view of the High Conrfejui 
correct. The principle of the rule and the reasons on whicli 
^K^orl!** »* »8 founded do not in their jnd|fment apply to property of tbo 
peculiar description of these definite shares in tsemindaris, 
which are in their nature separate estateSj with separate and 
defined rents. It was insisted by Mr. Leith that the land itself 
being undivided and the owners of the shares entitled to require 
partition of it, the property remained musha. But although 
this right may exist, the shares in zemindaris appear to their, 
Tiordships to be, from the special legislation relating to them , 
in themselves and before any partition of the land, definite 
estates^ capable of distinct en ioyment by perception of the separate 
and defined rents belonging to them^ and therefore not falling 
within the principle and reason of the law relating to mtuha^ 
Mr. Cowie, in his argument, contended that the rule only 
applied to cases where the donor himself retained some 8har6 
of the property, and not to those where the owner gave all his 
own interest in undivided shares to the donee» The authorities 
on Mahomedan law do not seem to be agreed on this point ; and 
after the opinion they have just expressed, their Lordships 
need not enter upon the consideration of it. Indeed, but for 
the great practical importance of the question they would have 
thought it unnecessary to express their opinion on the subject- 
matter of the gift, since if the hibas are to be construed, as 
they think they should be, by the light reflected upon them by 
the ikrars, absolute and pure gifts of the property were not 
intended j and therefore the principles of law governing such 
gifts are not applicable to the transaction. 

(His Lordship then proceeded to state the contents of the 
first and second ikrars, and continued) :— * 

The High Court do not apparently dissent from the finding of 
the Zilla Judge that these ikrars were executed by Wahid. 
They say :— "We should very reluctantly interfere with the 
finding of the lower Court that these ikrars are genuine. They 
were registered when made. It is not probable they remained 
nnknowa to the plaintifE until the year 1861, a3 we un^^erstand 
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liim in effect to allege in Tiis plaint." Bat tiey deoUned to give ^^^^ 
* effect to them on the grounds^ apparently, that the son was a Ambiboon- 

m^oor, and that they were obtained by undue influence. Kuatoom 

It is to be observed that' neither the plaint nor the issues -^ 

di stiuctly raise these points. The plaint alleges that the ikrars k^uzoo. 

^7ere forged^ and the only issue directed to these instruments is 

in the following terms :-*^' Are the three ikrars said to have 
been given by the plaintiff to the defendant genuine and valid 
deeas ?" Granting that the objection that the ikrars were 

obtained by undue influence migbtj if the previous proceedings 
had raised it^ be held to be comprehended in the word '^ valid" in 
the issue (although their Lordships think such an issue ought 
sklways to be raised in a more pointed form), the question does 
not seem to have been in fact raised before the Zilla Judge, nor 
was it taken in the grounds of appeal against his judgment. 
In their Lordships' opinion, therefore, it was too late to set up this 
defence for the first time before the High Court, especially as 
the evidence does not seem to have been directed to it, which 
would certainly have been the case if the parties had originally 
intended to make it an issue in the cause. 

The disability of Wahid Ally arising from his being a minor 
when the first two ikrars were given depends on the question 
iBvhether his minority is in this case to be determined by the 
Segulations of 1793. As regards the fact, it was admitted 
by the respondent's Counsel that Wahid, when he made 
these ikrars, was fifteen, the age at which, by the 
g^eneral Mahomedan law« he would have been competent to 
act for himself ; but they denied that he was then eighteen, and 
their Lordships are satisfied that the High Court were right 
in their conclusion of fact from the evidence that he did not 
reach eighteen ( the age fixed for the majority ■ of Mahomedan 
proprietors of estates paying revenue to Government by Regu- 
lation XXVI of 1793| 8. 2), until 1261, which was subsequent 
to the date of the two ikrars. 

If it had been necessary for their Lordships to determine 
whether the period of minority was governed by this Begnla- 
tibn, they would be strongly disposed to hold that it was. In 
dealing with these ikrars^ Wahid must be assumed to be the 

13 









« BENaAL LAW BEPC^S. [VOL. XV* 

t 
^87S prepriator of tlie revoBtie-paying estates referred to in them ; ^ 

AMBXBo^f- and inasTDacIi as they contain dispositions of sncli estates^ the 

I^^ATooir penod of bis minority, at least for this purpose^ wonid seem to 

.« he within the policy and terms of the Begalation and governed 

XBiffoow by it. But this point becomes immateriali since their Lord- 

i^ips are of opinion apon Uie evidence that the Zilla Jadga 

was ri^ht in finding that the third ikrar^ which refers to the two 

earlier onesj and in enbstanoe confirms them^ is a genaine 

instrument. 

It is not denied that tibds ikrar^ if gennine* was execnted 
«f ter Wahid was of the fall age of eighteen^ and the most dis- 
puted, and obvkrady the most important question of fact in the 
<sau8e is whether it is genuineii or was^ as Wahid alleges, forged 
hj his father, 

(His Lordship, after going into tiie evidence and finding the 
tkrar genuine, continued) :— 

The High Court assumes that the father really intended to 
<lenude himself oC his property and to make an absolute gift of 
it to his sen, although he had two wives living, and probably 
•contemplated marrying, as he afterwards did, a third ; and on 
this assumption thqy regard the arrangements of the last ikrar 
to be improbable. 

Their Lordships, however, in oonridering ihe probability of 
its execution, are disposed to adopt the opinion of the Zilla 
•Judge that an absolute gift was not intended, and that the 
transaction was either purely benami, or, more probably, to 
he followed by a family settlement. In this view of the case 
the improbabilities relied on by the High Couxi vanisli, and the 
direct evidence of the execution of tbe instrument ought to 
prevail. 

The i^sidt of establiehing the third ikrar will be to confirm 
snd give effect to the two former ones, which must be oonstmed 
with it. The rights ef the parties ought, therefore, in their 
lA>rdship&' opinion, to be governed by the provisions contained 
in the hibas of the 19th Aswin 1256 and the 12th Jaisti 
1258, and in the three ikrars, read and construed as a whole ; 
«nd may he declared and enforcedj i£ mecessaryj in a anife 
fix>periy framed for that parp08e« 
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YOU XV.] JBirr coxtnohi, « 

Tke form of the preseiw suit does not allow of tbdse ngkUl ^^ 
*bein^ so declared in it. The oaly prayer in tbe plaint is to Amreboov-' 
he^re the ikrars set aside aa fabricated^ and the plaintiff pat into Ehatoon 
posaession of th& properties claimed with mesne profits. Their . *^ 
Lordahips bein^^ of opinion that tbe ikrars are genninej tho Ehatpoh. 
prayer to set them aside cannot, of coiufse> be granted, nor can 
the father^s possession be treated as wrongful, so aa to justify 
the claim of the son to remove himi from it- The ikrars ctearly 
provided that tbe father should have the possession and eontrot 
of the property daring his life ; and any rights,, therefore^ whieb 
elhera may have under them to any share of the profits aoondng 
in hia lifetime could only be enlorced in a suit charging him in 
the character of manager. The present suit,, which feeats him 
aa a trespasser liable to mesne profits,, cannot be aasteioed^ 

For these reasons their Lordships will humbly advise Her 
Majeaty that the decree of the HigblGoart ought to be revoraed-^ 
and that of tke Zilla Jadge^ which dismissed the siut except 
aa to 8-anna share of the mother Noomnnissa'^ property>^ 
affirmed. 

^nie re^ondenta most pay tbe oosta of this appeaT. 

* Appeal allb^eeJ^ 

Agent for the appeUaat r Mr. T. L. Wilson. 

Agents for the rM{K>Q4ent : Messrs^ Lawford andl l^aterAowe. 



8TKIMATH00 MOOTHOO TIJIA lAGOONADAH BANE* ITO p; c.* 
LANDAFURBB NATOHIAB, oKaa KATTAMA NATOHIAft a»i> - ^6 
ernss (nvaor hhs DisirMDAHTa) v DOBA&INQA TIVAR,, otiM "'lo '^ 
GOWRY YALLkBA TBVAB rPLAnmn). ' ■ 

[On Appeal irom the High Oeort of Jadiaatnre atMadrasJ] 

Dedlarahry Veme^M VIU <yf 1859, $. l^--OoiMeqymH€A JMief. 

The words of a. 15, Act VXII of 1859, mnBt be eonstrned npo& iib0 prindpl^^ 
a&d jb^ the light of the dedsionsof the EDg^ish Courts of Bquity opon the 60th 
Motion of 16 and 16 Viot., o. 86, which is in similar terms. 

The effeot of these decisions,, taken in oonjnnotion with the desisions of 
the Priyy CooiDeil, in coBstrolng the provisions of the Indian Aet^ if, that a 

* PrMM.— Sib J. W. CoivnK, Sir B. Psaoock, SfiB. M, £• SiiziHrAa» 

Sib fi. P. CoLLxxB. 
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deolamtory decrdft is not to be made un\em tbere if a right on the part of 
the plaioiiff to oonaeqaential relief, which, although not asked for, {might, if 
asked for, have been given, or unleaa the declaration of right may be made 
the foundation of relief to be had in another Conrt. 

The Plaintiff, purporting to be the next heir, bronght a suit against th9 
life-tenant of a zemindari, and made another claimant to ihe aacoesaion to the 
zemindari a defendant in ihe anit The plaint prayed for a decree dedaiatory 
of the plaintiffa right to ancceed on the death of the zemindar, and made allega- 
tions of Waste, inrespect of which he asked relief. Ileldf that even if the plaintiff 
had proved the alleged acts of wasto, which {he had not done, there was not 
a right to oonseqnential relief whtoh would entitle him to a declaratory decree. 



Affbal from a decree of the High Court of « Madras, dated 
the 27th October IST'l, affirming a decree of the Civil Court of 
Madura, dated the 23rd February 1870. 

The suit in which the above decrees were made was instituted 
on the 8th March 1869, by the respoodenfe, as plaintiff, against 
the appellants and two other persons as defendants. The suit 
related to the succession to the semindari of Shivaganga, 
which had, under an order of Her Majesty in Council made in 
pursuance of a judgment of the Judicial Committee (1), been 
awarded to Kattama Natchiar, the first appellant in the present 
appeal. • 

In the plaint the subjectrmatter of the plaintiff's claim was 
stated to be :-— 

1. " To recover the zemindari of Shivagunga^ as the 
eldest surviving male heir of Gowry Yallaba, the istimrar 
zemindar'' (2). 

(i; See 9 Moore's I. A., 539. 

(3) The relationship of .the parties to the istimrar zemindar, and to one another 
may be ahewn thus .* — 

lariHaAB Zemiitdar. 

I 

Wives."" 



First Wife, Rakn. 
vella, daughter. 

„ I 

Dorasinga 
Tever, 
gtandaoD, 
Respondent. 



Third Wife, Yeln. 

Eattama Natohiar^ 

daughter, 
Ifit Appellant. 



Setta Karaaa, Gowri, Koto, Hoothoo 

grand- grand- grand- Vadoga, 

danghtor, daughter, daughter, grandson, 

3rd Appellant. 4th Appellant. 6th Appellant. 2nd Appellant 
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2. ** If this sbould fail, to have a declaratory decree passed '8^^ 

establishing his right to sncceed to the said zemindari as next Strimatroo 

7&C 



beir affcer the death of the first defendant.'' v^IiT 

He also claimed maintenance, apartments in the palace, manage- Raooonadah 
mentof the pagodas, &c., attached to the zemindari, ^' and such kolanda.- 
farther or other relief as the nature of the case would admit of." v^^" « 
The I5th paragraph of the plaint was as follows ; — '"• 

V The zemindari is impartible and capable of enjoyment by Tbvab. 
only one member of the family at a time, and the plaintiff as 
the eldest sarviving grandson (by a daughter) of the said istimrar 
zemindar, has a vested right to the said zemindari, and is 
entitled to the succession, either now, or after the death of the 
first defendant, according to Hindu law and the custom which 
governs the succession to this zemindari." 

The plaint further alleged that the first appellant had impro- 
perly leased out a part of the zemindari and alienated other 
parts, had pledged the state jewels, had incurred debts so as to 

impair the permanent income of the zemindari, and had com- 
bined with the other appellants to defraud the respondent of his 
right to the said zemindari ; that the third, fourth, and fifth 
appellants had executed an assignment to their brother, the 
second appellant, of their pretended interest in the zemindar 
arising on their mother's (the first appellant's) death ; and that 
the first appellant had executed a power of attorney to the 
father-in-law of the second appellant, authorizing bim to 
establish the second appellant's right of succession, and to 
exercise other powers pr^adicial to the respondent's interest in 
the said zemindari. 

Subsequently,, on the petition of the plaintiff, the first para* 
graph, and so much of the fifteenth paragraph of the plaint as 
sought for immediate possession of the zemindari, were struck 
out, and written statements having been filed by the defendants^ 
the following issues were^settled by the Court : — 

"1. Whether or not, iaccording to Hindu law the plaintiff 
18 entitled to succeed to the zemindari of Shivagunga, at the 
death of the present Banee ? 

^' 2. Whether or not the plaintiff is entitled to succeed to the 
said zemindari at the death of the Ranee, by virtue of any 
peculiar custoia which obtains in that zemindari 7 
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^ 3. Whcither or not the plaintiff is^astopped by tins \mng 
reajiidicata from setting np any peculiar eastom I 

** 4. Whether or not the plaintiff is immediately entitled \p 
the maintenance claimed, or what maintenance^ as soch or to 
apartments in the palace, and what apartments ? 

** 5« Whether or not the plaintiff's claim to mainteoanoe and 
apartments is barred by the Law of Limitation ? 

** 6. Whether or not the plaintiff is entitled to the immediate 
management o£ the devastanams and chnttrams in the semin- 
dari| and to the honors connected with the said management ? 

'^ 7. Whether this is a suit in which a declaratory decree can 
be given at all ?" 

The plaintiff snbaeqaently applied by petition that an iasn^ 
might be recorded as to whether the first defendant had not, as 
alleged, improperly alienated the semindari, or any part thereof, 
or pledged the state jewels, or in janrionsly affected the permanent 
interests of the zemindari ; bnt this application was .rejected 
by the Judge. . No appeal was presented against the order ' 
rejecting the application, and the case coming on for hearing on 
the 23rd February 1870, the Court ordered and decreed *' that, 
as between plaintiff and second defendant, plaintiff be declared 
the next in succession to the Shivagunga aemindari; that the 
plaintiff's claim to maintenance and apartments be dismissej^ 
and that he pay so much of his own costs an may be foand d«a 
thereon, and those of the sixth and seventh defendant9,.andihajb 
the first defendant shall bear the remainder/' 

No appeal was brought by the plaintiff against that part of tha 
Judge's decision which dismissed the claim for mainteqance and 
apartments. But an appeal was preferred by the defendants to 
the High Court of Madras against so much of that decision as 
declared the plaintiff to be entitled to succeed to the aemindari 
on the death of the first defendant. Their objection was two- 
fold : first, that the case was one in which a declaratory decree 
could not be made ; seoond, that, by the Hindu law^ the plaintiff 
was not entitled to the succession. 

The decision of the Civil Judge was affirmed on both of these 
issues by the High Court of Madras (Scotlapd, C Ji, and Hcd- 
loway J.) (1). 

(1) 6 Had. H. 0. Bep., 310. 
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Wifh i!ef eienoa to ihe first objectioiij the Jadges of Ifae High ^7* 
Cottit were of opinion that the rale of the Equity Conrte in arliMATHoo 
Eriif^D^, which TOstricts their power o£ making dechiratory ^v?"a^ 
er^era to thbae oasJM only in which relief might be given if asked, Baooom adah 
wad mot applicable to the Courts in India. . Kolam da* 

From this decision the defendants appealed to Her Majesty in j^^ckLz 
Cound upon the same grounds on which they had objected ^ 
to the decree ^ef the Madnra Giril Court. Txvab. 

On the ctse coming ofn. for hearing, their Lordships intimated 
their desire that tl» question as to the competency of the Courts 
below to pass a declaratory order in the case might be argued 
firat^ since if that were decided for the appellants, it would be 
vuBeceasary to enter on the questions of law involved in the 
daim to the soocessioB^ 



Mr. Leith, ii^O., and Mr, Norton, (Mr, F. Bowring with them), 
for the appellants. — The respondent's claim, in so far as it was a 
claim for relief, was rejected by the Court of first instance. Ko 
oroes appeal has been brought by the respondent against the orders 
of ihatCourtj which rejected his claim for relief. No relief there- 
fore can now be given, and consequently no declaration of right 
can be made* The title of the first appellant for her life at least 
is not disputed^ and no case has been made oat of alienation, or 
wastot such as would justify proceedings at the instance of a 
rerersioaary heir to restrain a present wrong. [fcSiB B« 
Piacocc-«-The respondentia only presumpt ive heir ; he cannot 
ask to be declared an heir presumptive. Sia J. Colyile.— 
There is nothing bat a declaration now sought. There was 

nothing shewn on which the Judge could hsve granted relief. 
Hr, D^yae.— The Jadge did not go into that branch of the 

case. He refused to frame an issue as to thd alleged alienations 

and wasto.] The Court had no power to pass a declaratory 

decree aader such circumstances. S. 15, Act YIII of 1859, 

is word for word the same as s. 50 of 15 and 16 Yict., 

e. 86, .which it is settled gives the English Courts 

of Equity .no power to make a mere declaratory decree 

in the case 4>f a f utare right, much less of a right which 

is both futnro and contingent^ or where no pr^s^nt ^relief is 
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__}^ sought or can be given. The same principles which fche Cosrt 
Btrimat^oo of Chancery has applied in constrning the English Statote 
Viji4^ most be held to govern the constrnction of the ' Indian enaofe- 
^RrN«r" ment ; see Baijoynath Ohatterjee v. Lakhi Mani Debi (1), 
KoLjLKDA- Mussamut Suraj Band Kunwar v. Mahipat Singh {2), and 
Natchu* Thakoor Been Tewarry v. Nawah Syed Ali Hossein Khan (8). 
- ^'* As to the argument thab since in India evidence cannot 

TKVAik be taken till after a suit has been instituted, it might be lost 
unless a suit for a declaration of a future right were allowed; 
see Lord Dwraley v. Fitzhardinge (4) and Allan v. AUan (5). 
There was nothing, however, in the case to show that there was 
any danger of losing testimony. The real issue was entirely one 
of law. 

Numerous decisions of the English Courts show the inter- 
pretation to be given to the provisions of the English Statute. 
In Booke v. Lord Kensington (6), it was held that these did not 
apply unless the plaintiff ^O^ould have been entitled, had he 
asked it, to consequential relief. A prospective declaration 
against a claim which might never arise was' refused in Jackson 
V. Tumley (7) ; see also Lady Langdale v. Briggs (8) and 
Garlick v. Lawson (9). In this last case, Wood, V.-C, refused to 
make a declaratory decree as to the interests of parties 
entitled in reversion on a life-estate. 

In three cases recently decided by the Privy Council the 
same interpretation has been put on the terms of the Indian 
Act^-^uamely the cases of Sreenarain Mitter v. Sreemutty 
Kishen Soondery Dassee (10^, Sadut Ali Khan v. Khajeh Abdool 
Gunny (11), and Raja Nilmoney Singh Deo Bahadoor v, Kalee 
Churn Bhuttacharjee {12J. 

The Bengal High Court has followed the English rulings, 
and has recognized the impropriety and injustice of deciding 
questions which may never arise ; see Musat^ Pranputtee Koer v. 

(1) 6 B. L. R.. 514, note. (7) 1 Drew., 617. 

(2) 7 B. L. K., 669. (8) 8 De G. M. & G„ 391. 

(3) 8W. B., 341 ; and on appeal to (9) 10 Hare, App. L, ziv. 
the Privy Council, 13 B. L. R., 427. (10) 11 B. L. B., 171. 

(4) 6 Ves., 25L (11) 11 B. L. B;, 503. 

(5) 15 Ves., 130. (12J 14 B. L. B., 382. 

(6) 2 K. & J.1 753. 
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Holla FuUeh Bahadoor iSingh (1), Pureejan Khatoon v. Byhunt 1^76 
Ohunder ChuckerhuHy {2),BsLboo Motee Lai v. Banee, Wife of Strimaihoo 
2idhara^ah Bhoop Singh Bahadoor (3), Kenaram Chuckerhuity v. Vuih^ 
JDinoncUh Panda (4), Rani Anund Koomaree v. Oovemment (5), Raooonadah 
aad Beharry Lai Mohurwar v. Madho Lall Shir Oyawal (6). Kolanda« 
[Sib J. COLviLE. — In the case of Mttsst. Pranputtee Koer (1), ij^^S« 
reference is made to the case of Sreemutty Rajcoomaree Dosaee v* v. 
Ifobocoomar Mullich (7) ; that case was decided by the late x^2^^ 
Supreme Court under s. 29, Act YI of 1854^ which was 
identical in its terms with s. 15, Act YIII of 1859.] The 
Bombay High Court also has expressly followed the English 
decision ; see BeatUe v: Jetha Dungarai (8)« Balaji Jivaji 
V. Bhagirthibai (9), Yeaaji Apaji Patil v. Teaaji Mhaloji (10). 
[Sib B. Pbacock. — The High Courts of the three Pre- 
sidencies in their original jurisdiction are bound to administer 
the same law as the late Supreme Courts, and to follow the 
decisions of the English Courts of Chancery ; can these Courts 
decide otherwise or administer difEerent law in dealing with 

appeals from the mof ussil 7] The Madras High Courts alone 
of the High Courts in India, has interpreted the law differently 
from the English Courts of Equity, and has laid down the rule 
that future and contingent rights may be declared at the 
discretion of the Courts, and that declarations may be made 
where no consequential relief can be given. The course of the 
decisions of the Madras Court have not, however, been uniform, 
and in the earlier judgments true principles are recognized. 

The following decisions of the Madras High Court were 
referred to : — 

Periya Gaundan v. Tirumala Qaundan (IJ), Ba^aonada 
Mayar v. Sttharama Pillai (12), Padagalingam Pillay v. 
Shanmtigham Pillay (13), Tirumalathammal v. Venkatarama^ 



(1) 8 Bay, 608; 


. (8) 5 Bom. H. 0, Rep., 0, C, 158 


(2) 7 W. R., 96. 


(9) 6 Bom. H. 0. Bep., A. 0., 70. 


(3) 8 W. B., 64, 


(10) 8 Bom H. C- Bep., A.O., 35. 


(4) 9 W. B., 326. 


(11) 1 Mad. H. 0. Bep.. 206. . 


(5) 9 B. L.R., 16. 


(12) 2 Mad. H. 0. Bep., 171- 


(6; 13 B. L. R, 22S. 


(13) W 333, 


(7) 1 Bouhiois, 137. 
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^^76 naiyan (1), jSTaryan v, Perria Bidden (2), K. Sitaramaij/ay» 

^xRTUATHdb Sr^Vdrdhanamma (S). 

Tiju^ I^ ^^® present case the C^ief Justice rests the declaratory 

^^rT^^^^^^ decree solely oa the prejudice to the respondent' s title which the 
KoLAKDA- power of attorney given by the first appellant is likely to cause* 
JtItchiLs ^^^ *'^® alleged wrongful act of the first appellant in executing 
^- the power of attorney could not give the Court a power it 
ir»?AB. wonld not otherwise have had of declaring a right of <the 
respondent against a third person not a party to such act. 
HeUoway, 3„ supported the declaratory decree ou the ground 
of obscurity to the title by laspe of time, doubtfulness of the 
|K>int of law, and that there was ^no admission of the pedigree 
until the case came to be tried. Ho said he preferred to rest 
the decision rather on '^ the quieting of a doubtful title/' than 
on the fact of alienations having been made. As to the alieaa- 
4;ions, they were denied and were not in issue. As re gards the 
pedigree^ it was not only admitted when the case came to be* 
<la*ied^ but was relied on by the first appellant as a part of her 
•case. The difficulty or doubtfulness of a point of law which 
^ay never arise can give no present jurisdiction to make a 
"declaratory decree. As regards ** quieting a doubtful title," it 
was to be observed that the respondent never has had possession, 
•and might die without ever becoming entitled^ His doubtful 
title is therefore not so eiuch '' quieted," as declared in a con- 
tingency which may never happen, and that at the expense of 
the first appellant whose title is undoubted, but who has been 
'Ordered to pay the costs of these prernature and possibly 
nugatory proceedings. 

There is great hardship to the first appellant in the present 
•declaratory decree. Her title is undisputed, and no person can 
possibly have any right who does not survive her. The Bengal 
^decisions, which allow a reversionary heir to sue in cases of fraud 
-and waste oa the part of a Hindu widow in ^ssession of her 
husband's estate, are clear to tho effect that he is to have no 
^declaration of right. He may perhaps suo to have it declared 
4ihat a conveyance by the widow is not binding beyond her 

<V 2 Mad. B:. C. Bep., 378. <2) 6 Mad. E. 0. Bep., 307^ 

(3) 9 Mad. Jar., 374 
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lifetime.— ?Ba&oa Jodoo ^tmdun Pershad Sing r. Muasamu^ 1875 
. Nundo Koroe (1), MussL Bam Bunsee Koonwur v. MuaaL Mohe^ Strimathoo 
shur Koonwur (2), Nobin Chunder Chuckerbutty v. Quru Persad *«>tho6 
Do88 (3), Brinda Dabse Chowdhriin v. PBaree Lall OAot^- ^<»oonadak- 
dAry (4), [Sib B. Pbacock, with reference to waste^ cited KoLr^A^ 
Vyavastha Darpana, 2ad ed., p. 59. Sib M. Smith. — Hera „^^^" 

XI . 1 . 1 . , , 1 . .** 1 . , rr^, NATCHIABt 

there is nothing which the plaintifE can ask to be set aside. The v. 
power of attorney cannbt be construed into an instrument of title* ^^^^tbS^*^ 
It is not BOnght to set it aside.] 

Mr. Doyne and Mr. J. D. Mayn& for the respondenj}.— The^ 
Civil Courts in India have a discretionary power in all cases ta 
make declaratory decreesi and in this instance have properly 
exercised it. This discretionary power was possessed by the^ 
Courts in the mofussil before the Code of Civil Procedare was 
passed^ and has not been taken away by the provisions o£ 
the Code. [Sir J. Oolvile.-— Had the Indian Courts any pow^r 
before the Code was passed of making orders merely declara- 
tory f Sir M. Smith.— 'The object of the corresponding; 
clause in 'the English Statute waa to extend the jurisdictioa 
of the Court of Chancery.] S. 1,. Act VIII of 1859, shows, 
what suits are excluded from the jurisdidtioa of the Courts. 
There is no other limitation. The Courts in India,, being at 
onoe Courts of law and equity, have wider powers than the Eng- 
lish Equity Courts. They are not tied down to the declaration 
of right in those cases only in which equitable relief might be 
given. They have a discretionary power to declare title^ 
wherever there is a title in dispute, and this discretionary 
power does not require a statutory basis. It is a mistake^, 
therefore^ to limit the jurisdictioa of the Indian Courts, on tho- 
authority of the English decisions.. Th& Civil Judge of Ma<i 

dura was right in his remark,, that if it had not been for .the< 
Snglish cases there- would have been no question as- to how 
the 15th section if the Civil Procedure^ Code should be inter* 
preted. 

The Courts in India have always asserted the right to- make* 

(1) 1 W. R., 21^. ■ (3) B. L. R., Supi Vol., 1D08. 

(2) Id., 338. (4.) d W. R., 46a. 
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^^^^ declaratory orders ; see Musst, Prarlputtee Koer v. Lalla 

STBXMATH09 Futteh Bahadoor Singh (1), Oohindmani Dasi v. S^mZal 

Y^^ By sack (2), Ba6oo Moiee Lai v. Kanee, TFi/e of Maharaja Bhoop 

Ea^onadah SfnjfA Bahadoor (S), Thakoor Deen Tewarry v. A^a«?a6 Syed 

KoLANDA- Ali Sossein Khan (4), SAift Jaton Boy v. Pfmcfeanon J5o^e fS)^ 

NATCH?rB ^^^*^ ^^^^^ ^- Tha!coor Singh (6). [Sib J. ColviLb.-^ 
V. These are all suits by reversioners. With regard to the rever- 
TiYAE. Bioner's right of sait^ the effect of ihe cases is^ that he may sae not 
to declare his own title, bat oa behalf of whomsoever may prove to 
be the heir.] In the case of Lady Langdale v. Briggs (7) ,the effect 
of the decision was that Courts of Equity would not invade tbe 
province of the Courts of Common Law by declaring title where 
there was no equitable relief to be given. But in India the 
same Court administers both law and equity, so that the Princi- 
ple on which that case was decided does not apply. We 
rely, as well as the appellants, on the case of ttadtut 
All Khaoh V. Khajeh Abdool Gunny (8), decided by the Privy 
Council. In that case the plaintiff sued in the Zilla Court for a 
declaration of his title. He did not ask for consequential relief^ 
which could not have been given him in the shape be wanted 
it in that Court. He had afterwards to seek his consequen- 
tial relief by a suit in the Revenue Court for enhancement, and 
in that suit he failed. That case seems to show that the Indian 
Courts may declare title even in cases where they can grant no 
relief. In Sreenarain Mitter v. Sreemutty Kiahen Soandery 
Dossee (9) the Privy Council did not say that all oases arising 
in the Indian Courts should be governed by the decision in 
Booke V. Lord Kensington (10) ; they said it was discretionary 
with the Courts to grant or to refuse declarations of right. 
[Sir M. Smith. — In Sreenarain Mitter^a case (9) relief waa 
prayed for and refused. No affirmatory declaration of title 
was sought. We were asked to set certain deeds aside, and 
that we refused.] In the present case the pUintiff did, in fact^ 

(1) 2 Hay, 608. (6) 7 B. L. R., 61*. 

(2) B. L. R., Sup. Vol., 48. (7) 8 De. G. M. & G., 391. 

(3) 8 W. R, 64. (8) 11 B. L. H., 203. 
(4)Ii.,841. (9) Id., 171, 

(6) 3 B. L. B., App., 55. (10) 2 K. & J., 753, 
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seek conseqaential ' reliel The first Goart contemplafced Lis 1^75 
*taking farther proceedings to obtain that relief. That -was the Stbimathoo 
purport of the Court's interlocutory order refusing to frame an AtooTHoo 
iasue as to the alleged alienations and waste. Baooomadab 

As to the interest which will entitle a plaintiff to maintain a 



Baneb 

KOLANDA- 



SQiti for a declaration^ see Mussamut Brojo Kisaoree Dossee v. fubkb 
Sreenath Bose (I). 



The appellants were not called on to reply* 

The judgment of their Lordships was delivered by 

Sib J. W. CoLViLE, — This is an appeal against the 
decree of the High Court of Madras, affirming a decree of the 
Civil Judge of which the ordering part is in these words :— 

^' The Court doth order and declare that, as between the plaintiff 
and second defendant^ plaintiff be declared the next in sncces- 
8ioQ to the Shivagunga zemindari, that plaintiff's claim to 
maintenance and apartments be dismissed^ and that he pay so 
much of his own costs as may be found due thereon.'' There 
was no appeal to the High Court against the latter part of the 
decree dismissing the plaintiff's claim for maintenance and 
apartments^ and therefore that which is the subject of the appeal 
must be taken to be the declaration of the two Indian Courts 
that the plaintiff is the next in succession to the Shivagunga 
zemindari. 

The title to this zemindari was the subject of a very long 
litigation^ which was finally closed by a judgment of this tribu- 
nal in the year 1863 (2). The points then decided were: first 
that the zemindari was in the nature of an impartible raj, to be 
held by one member of the family ; secondly, that the zemindari 
having been granted by the Madras Governments after an 
escheat, to the istimrar zemindar, was to be treated as his self- 
acquired property ; thirdly, that the right of succession to it 
was to be determined, not by any particular custom, but by the 
general Hindu law prevalent in that part of India, with only 
such qualifications as might follow from the impartible character 
of the subject. These propositions were, at least in the latter 

(1) 8 W. B., 241 ; and 9 W. B., 463. (^ See 9 Moore's I. A., 589. 
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^S7S stages of the litigation , not tnnch. disputed. • That which was 
Strimathoo really contested between the parties was that even if the istimrar 
^VijiA** zemindar were, as he had been found to be, in the strict sense of 
Baqoonadah the term a member of an undivided Hindu family, the succea- 
EoLANDA- &Io>^ ^o this zemindari, inasmuch as it was his separate self- 
puEBB acquired property, was to be determined by the rales which 
t;. regulate the succession to the property of one separate in estate^ 
xifiFAjif^ and consequently, that his wife, daughter and daughter's sons 
were entitled to inherit it in preference to a brother, a brotlfers 
son, or any more remote collateral in the male line. This last 
point had been first raised by the zemindar'a last suvtrinfif 
widow, Angu Muthu Natchiar, in a suit commenced in 1845. 
It was decided against her by the Judge of first instance in 
1847. She appealed against his decree to the then Sudder 
Court of Madras, but died in 1850, before her appeal was heard. 
Thereupon there ensued a very complicated and confused liti- 
gation amongst the descendants of the istimrar zemindar^ 
touching their respective titles to succeed to the right claimed 
by the deceased widow, and to prosecute her appeal. The 
claimants were first Cattama Natchiar, who is the first on the 
record of the present appellants her sister of the whole bloody 
and her half-sister, all of whom seem to have been daughters 

of the zemindar then having, or being capable of havings issue ; 
secondly, Sowmia Natchiar, a fourth daughter, who was a child- 
less widow : and, thirdly Moothoo Yadooga^ a grandson of the 
istimrar zemindar by a deceased daughter, and, as would appear 
by the pedigree admitted in this cause^ an elder brother of the 
present respondent, who is since dead. The final judgment of 
this Committee determined both the question of representation 
raised between these parties, and also the question of succession 
raised in the widow's suit, against the person claiming as nearest 
male heir in the Collateral line of the istimrar zemindar. It 
determined these questions by a declaration in these words; 
" We shall therefore humbly recommend Her Majesty to reverse 
the decrees and orders complained of by this appeal ; to declare 
that the suit of 1856, which appear to us to have resulted from 
erroneous directions given by the Sudder Court," — .that was a 
suit brought by the widow as an original suit|— ^^^ ought to have 
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« been aad ought to be dismissed; and in the snit of 1845, to 

declare that Sowmia Natchiar and Moothoo Vadooga were not, 

ncft was either of them, but that the[appellant and her sisters 

wer^ as against the respondent, entitled to prosecute the appeal 

aad to recover the semindarij this declaration to be without 

pr^adioe to the rights of the appellant and her sisters inter se.'^ 

The sisters, as appears by the admitted pedigree in this cause, 

have since died>. There is indeed a statement in Mr. Moore's 

Heport (1) that they were dead at the time when the judgment 

was pronounced, but, however that may be, it is certain that 

under the order of Ber Majesty, made in pursuance of that 

jadgment| the first appellant became the Kemindar of Shiva* 

gfonga, taking it as the heir of her father next in succession to 

the widow. 

That having been ths state of things for some years, the 
present respondent brought the suit out of which this appeal 
has arisen. The first paragraph of. his plaint claimed ^^ to 
recover the zemindari of Shivagnnga for the plaintiff as the 
eldest surviving male heir of the istimrar zemindar.'* But 
tliis somewhat desperate attempt to re*open the question which 
had been closed by the judgment of this Board was shortly 
afterwards abandoned, and by a subsequent proceeding he with* 
drew the claim to any right to immediate possession, and amend- 
ed his plaint accordingly. The plaint then went on to pray in 
the alternative, — " First, to have a declaratory decree passed 
establishing the plaintifiE's right to succeed to the said zemindari 
as next heir after the death of the first defendant, and 
adjmdging her to pay him Rs. 60,000 per annum for mainte- 
nanoe, and farther declaring him entij^lod to immediate posse- 
sion of a portion of the palace, No. 1, which was occupied and 
enjoyed by his maternal grandmother and mother during their 
lifetime ; secondly, to declare him entitled to immediate manage* 
meat of the devaatanams, pogodas, and choultries situated in 
the said aemindari and of the lands bestowed on them, to 
receive the honors done by the said devastanams and choultries 
and to condact the afEaira thereof ; thirdly, to grant to him such 
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(1) See 9 Moore's I. A , 67«. 
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f nrtber or other relief as the nature of the case will admit ot" 
The plaint then stated the title of the plaintiff, which is' in effect 
that inasmuch as upon the death of the present zedmindar tlie 
persons entitled to inherit and to succeed to thq zemindari wopld^ 
according to the ordinary coarse of Hindu law be the grandsons 
of the istimrar zemindar, if the estate were partible, he, being the 
eldest of such grandsons^ and the estate being impartiblCf madt 
be taken to be, by right of primogenitare, the person nei^t in 
aaccession to the 2emiudari. The plaint then raised a case of 

waste against the first defendant (the zemindar) • After men* 
tioning certain leases which are no longer the subject of dispute, 
it went on to say^ — " The first defendant has not leased to the 
sixth defendant the pannai (cultivated by the owner) and 
kolkriam (purchased) lands belonging to the said zemindari^ 
which was put in her possession by virtue of the decree of 
Her Majesty in Council, but she, notwithstanding her being 
a widow, has alienated, contrary to law, a great part of the 
said landSf and pledged the state jewels* and incurred debts 
80 as to affect the permanent income of the zemindari.'' 
It then stated some special grounds for coming into Court. 
It said, — '^ The first, second, third, fourth, and fifth defendants 
and others have combined together to defraud the plaintiff of 
his right to the said zemindari, and the third, fonrtb^ and 
fith defendants have executed an agreement to their brother, 
the second defendant, assigning to him their interest in the 
said zemindari, which they pretend to have on the death of 
the fir^it defendant. The first defendant has also executed a 
document to one Ponnoosamy Tevar, whose daughter was 
lately married to the second defendant, authorising him (the 
said JPonnoosamy Tevar). to establish the right alleged by the 
first defendant to be possessed by her son, the second defendantj 
to succeed to the zemindari after her death, and to exercise 
other powers in prejudice to the plaintiff's interests in the 
said zemindari/' Then followed the cese made for the relief 

prayed in respect of ttie management of the charitable institu- 
tions and for maintenance, which it is unnecessary to state 
in detail. 
The defendants to the suit appeared and set up varioos 
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defences^ the first and jecond detendants impeaching the title 1875 
• of the plaintiff upon several grounds; the third, fourth, and StrimathooT 
fifth defendants setting up a case that the zemindari to which Moothoo 
tfieir mother had succeeded had either always been or had RagooSadaii 
become her stridhanam ; that according to the proper course of ^^** 
succession it would, upon their mother's deaths devolve upon Fuaii 
them, but that they had assigned and relinquished by deed ^^^"^ 
their rights in favor of their brother, the second defendant. Dwamsci. 

XJpbn these pleaiiings the following issues were settled i^fredda *^^ 
issties, ante, p. 85.) 

From the judgment of the Court of first instance it appears 
that the second, third and sixth of these issues were aban- 
doned. That judgment conclusively disposed of the fourth 
against the plaintiff, and consequently made it unnecessary to 
adjudicate upon the fifth. But having decided the seventy 
issue, whether the suit was one in which a declaratory decreo 
could be given at all, in the plaintiff's favor^ it proceeded to 
decide the first issue also in his favor, and thereupon mad^ 
the declaration which is the subject of this appeal. Tke 
questions raised by these issues were the only questions which 
were carried to the High Court, and that Court affirmed the 
decree of the lower Court upon both points. 

Their Lordships, feeling that if the seventh issue has been 
improperly found in favor of the plaintiff, and this is a case 
in which a declaratory decree ought not 'to be given at all, it 
would be wholly unnecessary for them to discuss the first issue^ 
have in the first instance confined the argument to the first of 
these questions, and now proceed to give judgment npon it. 

They at first conceived that the power of the Courts in India 
to make a merely declaratory decree was admitted to rest 
npon the 15th section of the Code of Civil Procedure, the 
effect of which has been so much discussed. Mr. Doyne, how- 
ever, raised some question as to that, and suggested that the 
power was possessed by the Courts in the mof ussil before the 
Code of Procedure was passed, and had not been taken away 
thereby. No anthority which establishes the first of these piib- 
position was cited, and their Lordships conceive that if the 

Legislature had intended to continue to those Courts the 

15 
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general power of making declaratora' (if they ever possessed 
Bach a power), it would not haye introdaced this clansa into 
the Code of Procedure^ which, if a limited constmction is jto 
be put tipon it, clearly implies that any decree made in excess 

of the power thereby conferred wonld be objectionable, the 
words of the sections being:—*'' No snit shall be open to 
objection on the groand that a merely declaratory decree or 
order is sought thereby, and it shall be lawful for the Civil 
Courts to make binding declarations of right without granting 
consequential relief." Nor doesi any Court in India since the 
passing of the Code seem to have considred that it had the 
power of making declaratory decrees independently of that 
olause. 

The point, therefore, to be determined upon this appeal is, what 

is the true construction and effect to be given to that clause* 

It has been broadly urged at the bar that the discretion given 

to the Courts is absolute, or at least controlled only by those 

reasonable considerations upon which Courts of Justice may 

he presumed to act in the particular case brought before them ; 

and that in every case^in which theylthink fit to make a declara* 

tory decree under that clause they are competent to do so, 

subject of course te having the exercise of their discretion 

controlled by the appellate Court in cases in which the latter 

may think there are sufficient grounds for interfering with a 

discretion which the Legislature has vested in the lower Court. 

On the other hand, it is contended that the clause must be 

construed upon the principles and by the light of the decisions 

of the English Courts of Equity, upon the 50th section of the 

15th & 16th Yict., c. 86, which is in precisely the same 

words, and that the true limitation of the power of the Courts 

is that a declaratory decree is not to be made unless there is 

a right to consequential relief, which, although not asked for 

might, if asked for, have been given. 

We have been referred to a vast number of authorities, some 
to show what has been the^construction given to this clause in the 
Presidency of Bengal, some to show what construction has been 
given tait in the Presidency of Bombay, and some to show that a 
contrary construction has been put upon it in the Presidency of 
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Madras. We have also Veen referred to three deeisions of tUs ^^'^ 
tribanalj which^ if clear and explicit on the point, are of coarse Stmmathoo 
bimding upou ns. Their Lordships think it will be sufficient Yai^ 
as to the Indian cases to say that although the oases in Bengal Haqoonadak 
are not uniform, and some of the Judges there have occasionally Eolinda- 
used expressions which imply that the Courts have a widedis- NATDraiAR 

cretion in this matter, still the balance of authority is in fa7X>r ^ ^* 

Dobasinjoa. 
o£ the limited construction which the appellants would put Teyasl 

upon the clause. In Bombay that seems to be even mor^. 
decidedly the case, although the Bombay decisions to which we* 
have been referred are not so numerous as those of the Courta^ 
in Bengal. It is obvious that an enactment which is intended 
to &ppply to all the Courts in India, and which is also a modem 
enactment, ought to receive the same construction in alt thos& 
Courts, and that no inconsistent course of practice should be^ 
allowed to spring up in any of the Presidencies. I^hat oon- 
Btruction must be governed by the decisions of this Board, and' 
their Lordships in the course of the argument intimated aa 
opinion that the three decisions which have been cited do in fact 
admit the authority and binding force of the decisions in Ei»g- 
land, and establish that, with such slight qualifications as may 
be required by the different circumstances of India and tho 
different constitution of the Courts in that country, the applica- 
tion of the clause is to be governed by the same principles as 
those upon which the Court of Chancery proceeds. 

In the first of these cases (that of SreetMram Ifii^ (Y),. 
decided on the 15th of January 1873 there is a distinct refer* 
ence to the case 6tBoohB v. Lord Kensington (2)« The learaed 
Judge who delivered the judgment of this Committee said :— ^< 
'* It has been held that under the 15Ui and 16ih Yiot., 
c. 86, s. 50, a declaratory decree eannot be made unless the- 
plaintiff would be entitled to consequential relief if he asked for 
i^^Booke V. Lord Kensington (2)» The )5th section^ Aet YIII of 
1859, is in similar terms. The plaintiff, upon the facts fonnd^ 
is not entitled to any retief against the defendant,. It has been 

(DSreenaramMUter v* SreemuUy.Zia$en Soondsne Doisee, II B.3j«B.> 171 
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., !?!1_ sliowii that, treating the documents as ^ere agreements between 

^mS^'ST' ^^^ P^a5°*i*f »^^ *h« fether of the child, the plaintiff conld bavo 
ViJiA no right to maintain the present snit/' He no donbt afterwards 
Ea^nadih obserred :—" It is not a matter of absolute right to obtain a 
KoLANDA- declaratory decree. It is discretionary with the Court to grant 
Natchub ^* ^' ^^^* *^^ i*^ ®v»»7 case the Court must exercise a sound 
D0Biuaira4 J®^*^®*^* ^ *® whether it is reasonable or not under all 
Tkwasu the eircumstances of the case to grant the relief prayed 
for." It appears, however, to their Lordshipa that tbat 
paragraph is far from claiming an unlimited discretion . The ear- 
lier part of the judgment shows that the power is limited by the 
construction put upon an enactment in the aimilar words in 
Booke V. Lord Kensington (1), and what follows is merely to the 
effect that even in cases in which some consequential relief might, 
if prayed, have been granted, it would still be a matter of discre- 
tion whether the Court should make a mere declaration in the 
particular case. 

The next case was that which has been shortly called the ease 
of Fyz Ali Khan (2), decided on the 22nd of January 1873, 
Upon this point their Lordships then said : — '' It must he assumed 
.that there must be cases in which a merely declaratory decree 
may be made without granting any consequential relief, or in 
which the party does not actually seek for consequential relief 
in the particular suit); otherwise the 15th section of the Code 
of Civil Procedure would have no operation at all. What their 
Lordships understand to have been decided in India on this 
article of the Code, and in the Court of Chancery upon the 
analogous provisions of the English Statute, is that the Court 
mtwfc see that the declaration of right may be the foundation 
of relief to be got somewhere. And their Lordships are of 
opinion that the condition is sufficiently answered in the present 
case, even if it be assumed that no other consequential relief 
was in the mind of the party or was sought by him than the 
right to try his claim to enhance in the other forum in which he 
is now compelled by Statute to bring an enhancement suit.^ 
The case there was that the plaintiff had sought as zemindar to 

(1) 2 K. A J., 758. 

(8) ^oAui Ali Khan v- Khajeh Ahdool Ounny, 11 B. L. B., 203. 
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enhance tlie rent of a teliant. He was met by the objeeLion ^^^^ 
that the Kemindari right was not in him. He then had to go^ St^^matboo 
as %e conld only go for a final determination of that qneation, Yui^ 
to the Zilla Court, hot the Zilla Conrt not having the power to ^^^^f^^" 
ftive him the consequential relief in order to which he sought Eolaj^da- 
that declaration, namely, the trial of hia right to enhance, could j^^TCHrAR 
only make the declaration. leaTing him to seek for his conse- ^ v- 
qtieatial relief in the Bevenne Conrt. The correctness or TvrAtu 
effect of this decision is not e£Fected by the fact which Mr. Doyne 
pointed ont, that the plaintiff afterwards did go to the ReYenne 
Court* and there, upon the merits of the qnestion being tried* 
failed to establish his right to enhance. 

The most recent case is that of the Ba^ of Pmeheie (1) 
decided on the 15th of December 1874. The judgment then 
delivered contains this passage :— *^' Their Lordships do not think 
it neoessary to determine whether or not the High Court were 
right in the conclnsion they came to as to the pvoof or the 
Tebnttal of proof of the bromotter tenure^ becaose in their 
Lordships' opinion the judgment dismissing the suit is maintain- 
able on totally different grounds. This is in substance a suit 
for a declaration of title, and it is a suit to set aside, not any 
deed nor any act, but a mere allegation of the defendants that 
they had a certain tenure. In their Lordships view, such a 
suit is not maintainable," After giving the words of the claese^ 
the judgment proceeds :«-" A similar clause in this conntxy Ipas 
been held to give a right of obtaining a declaration of title only 
in those cases where the Court could have granted relief if 
relief had been prayed for ; and that doctrine has been applied 
to this clause in the Indian Act. Now applying that test, in 
their Lordships' opinion this suit is not maintainable* The 
Baja was not entitled to relief in the shape of an order giving 
him possession, inasmuch as he was in receipt of the rents and 
profits ; and he sought for and could obtain no other description of 
possession than that which he had.^ There is really no conflict 
between this decision and that which had been mled in Ae case 
of Fyz Ali (2). In the case of Fyz Alt Ae plaintiff sought to 

(1) Baja NiUii<miy Singh Dto Bahadoor ▼. Kdlee Ohwm BhMaehcwjee* 
li B. L. B., 382. (2) H B. L. B., 803. 
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1876 ertablish the zemindanri title, which wtA propeply triable ia (ho 
Strimavoo Zilla Goart^ in order th&t on the title thereby estabUshed ha 
^Yuik^ might bring a fresh enhancement suit in the BoTenne Court. 
Baooonadab Jq this case of the Raja of Packets (I) the tsemindari title was 
KoLANDA- admitted by all the defendants npon the proceeding ; and the 
KATcaiAE question which the Baja soaght to conelnde by a declarator was 
^ that within his zemindari there was no enoh bromntter tenure as 
TB7AB. that which some of the defendants allegied to ezidt in limitation 
of the right to enhance, which as a zemindar he would presum- 
ably have. In short, he wished to get a declaration, the effect o£ 
which would be to prevent the fair trial in the Kevenne Court of 
the very question to be tried there } viz*, the question whether he 
as zemindar was entitled to enhancethe rents of his tenants or not. 
It seems to their Lordships that these three cases do all 
more or less affirm that the Indian enactment is to be construed 
ad the English Courts have construed the similar provisions in 
the English Statute, but inasmuch as this question has been 
80 fully discussed at the bar, and there treated as not oonchided 
by those decisions, and as it is desirable to have an authoritative 
decision upon it, their Lordships think it right to say that i£ 
these three cases had not been decided, and if the question 
were before them as r6s integral they would come to tiie above* 
mentioned conclusion, and I will state as sliortly as I can th® 
reasons npon which they would do so. 

It is cleat that very shortly after the XMissing of the Ekiglish 
Statute, in fa^t in the course of the following yeAr, the 
construction of its SOth section came in question in the Conrt 
of Chancery. The first decision of Wood, V-.C.>— jP&^cAsr v# 
Sogers (2),«^no doubt states somewhat broadly the discre- 
tionary povrer of the Court to make declarators lindetr that 
enactment, but in the two other cades, which where decided 
a month or two afterwards, namely, the case of Oreen^ 
wood V. Sutherland (3) and Odrliohy. Laweon (4), the learned 
Yice-Chancellor receded ttom that, and held that the powers 
of the Court were not bo enlarged by the Statote as to 
enable him to make any declaration touching fature interests 

(1) 14 B. L. R., 382. (3) 10 Haze, App. L, p. ziL 

(2) 10 Hare, App. I, p^ ziii. (4) Id., p. ziv. 
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dariagtlielifeof afcenant^for life. In the case of Oarlich r. 
LaiB^n (1) he said :— ^' Now a declaration in the lifetime of 
thQ tenant for life with regard to the interests of the parties 
entitled in reTersion eoald not have been made in a canse at 
tke time that Satnte passedf and therefore coald not haye been 
made on a special case. Then came the late Act, which merely 
naid that a suit shonld nt>t be open tx> objection on the ground 
thal^a merdy declaratory decree or order was sought. It en« 
abled the Oouit, in its discretion, where it should appear to be 
necessary forthe administration of aa estate, or to the relief 

■ 

to which a plaintiff might be entitled, to make a decreoi notwith- 
tanding it should be merely declaratory. Bnt this was not a 
case in wliich it was necessary to do so.'' 

The question next came before Eindersley, Y.-C, in 
Jackson V. Tumley (2). At the close of his elaborate judg* 
tneut on the particular case, the learned Judge says :— '' I am 
-of opinion that this question cannot be litigated; that the 
representative of a deceased lessee cannot file a bill against 
the lessor to litigate the quostion, whetheri in the event of a 
breach of a covenant taking place, the lessor would have a right 

founded upon it ; and I may observe that the last branch of the 
section is not unimportant. It says :— ^ It shall be lawful for 
the Court to make binding declarations of right, without grant- 
ing consequential relief/ That seems to imply that it contem- 
plates a case in which the Court is capable of giving consequential 
relief. Here there is not merely no consequential relief asked » 
but none is capable of being given,'' 

In the case of Books v. Lord Kensington (3), Wood, 
Y«-C., also put the same construction upon the words of the, 
clause. He said: — ''The form of that section of the fitatnte 
implies that there is a consequential relief which might be 
granted in each case when the right has been so declared 
but that the parties are not to be compelled to ask for that 
relief^ and they may satisfy themselves by simply asking a 
declaration of right, and not pursuing the matter further." 

That decision was followed shortly afterwards by the case of 

(1) 10 Sar9, App, I., p. ziy. (3) 1 Drew., 617. 

(3; a K. ft J., 753. 
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Lodjf hangdale t» Btigga (I) whiohik the more important 
because therei aa heroi the qaeation was whether the clause 
empowered the Court to declare future intereets. Lord Jos^ice 
Turaer went at great length through the earliar caseSi in 
order to show that it was against the general course and practice 
of the Cburt to do this i that that had not been altered by his 
own Act) enabling the parties testate a case for the adjudication 
of the Court ; and then he proceeded to deal with the argument 
which had been raised before him, to the efiEect that under the 

more recent Statute, the 15th and 16th Vict.^ c. 86, that 
power was given. He says :— ^** Some aid to the appellant's 
argument on this part of the case was also attempted to be 
drawn from the 50th section of 15 and 16 Vict.) €• 86, the 
Improvement of Jurisdiction Act| but I take the same view of 
that enactment as the Tioe-Ghancellor Wood seems to have 
taken of it in Oarlick v. hawson (2), that it does not extend 
the cases in which declarations of right may be made, but merely 
enables the Court to declare rights without following up the 
dechtrations by the directions which, according to the old prao- 
ticCi would have been necessarily consequent upon them.'* 
Those directions which according to &e old practice would 
have been necessary and consequent, would have involved 
consequential relief in one shape or another. There is, there* 
fore» no ground for saying that the judgment of Lord 
Justice Turner did not go to the full extent, as to the constmo- 
tion of the clause of the judgments of Wood, Y.-C., in 
Booke V. hord Kenaigtan (3), and Eindersley, Y.-C*, in Jach* 
aon V. Turnley (4) . 

What then has been the history of this clause in India 7 It 
appears that before the passing of the Code of Procedure it 
had been extended to India by Act YI of 1854, the 29th section 
of which is in precisely the same words as the English enact- 
ment. I may remark that some of those who satin the Supreme 
Court of Calcutta were alwas anxious that when an English 
Statute was extended to the presidency Courts, it should be so 

extended in precisely the same words, in order that those Courte 



(1) 8. De G. M. & G., 391. 

(2) 10 Qare, App. L, p. ziv- 



(3) 2 K. & J.,758. 

(4) 1 Drew.| 617. 
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might have, on questions of construction, the advantage of the ^^^ 

English authorities^ and that it should not be open to counsel Strimazhoo 
to make nice distinctions upon the varying language of the two Yui^ 
Statutes. In this instance that principle seems to have been Raooonadah 
acted upon by the Legislature^ and not long after the Indian Eolanda- 
Act was passed the question of its construction appears to Naohiar 
have come before the Supreme Court in the canise of Sree* j)q^^„q. 
mvjtty Rajcoomaree Dassee v. Nolocoomar Mullick (1). That Tcvas. 

Conrt was bound to act upon the English authorities, and 
accordingly that portion of its judgment which dealt with thi^ 
question is in these words : — " One argument, which has been 
strongly pressed in support of this view, is founded on the 29th 
sjBctioD of Act VI of 1854. But that enactment- only removes 
the objection to the suit, which consists in its seeking merely a 
declaration of right without a consequential relief. It leavea 
untouched the objection that may consist in the wantof sufBcient 
interest in the plaiutifE to maintain such a suit, or in. the absence ojE 
material parties interested in the question. And the cases cited 
by ii\i\ Advocate-General show that the Courts at home« 
neither under the similar section in the English Statute^ 
uor under Sir George Turner's Act, will exercise their discre* 
tion in declaring rights where the parties principally afiEected 
are nut before them.'' The cases cited were the cases which 
had then been decided on the construction of the English Act. 
And this decision shows that the construction whioh had obtained 
in the Court of Chancery was .adopted and acted upon by the 
Supreme Court of Calcutta. 

Then came Act VIII of 1859, or the Code of Civil Proce. 
dure, in framing which the Legislature thought fit to pick out of 
Act YI of 1854 the 29th Section, and to embody it in the very 
same words in the new Code. It seems to their Lordships 
unreasonable to suppose that the Legislature did not mean to 
use the words in the sense which by judicial construction they 
hud then obtained. Again, it is to be observed that when tha 
Supreme Court of Calcutta ceased to exist, and the High Court 
was created, the Charter of the new Court required that Court 
to be guided in its original jurisdiction by the principles which 

(I) 1 Boalno:?, IZ7. 
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governed tlie fiopreme Goart. Unlefts^ lAierefore, the limii- 

Stiimathoo ^ *ooii8tractio& put upon the clause by the Suprewie Court is 

YijiA to prevail generally in all the Courts *of India,* we tnust corns 

*^Sr»M ** ^ *^ absurd condnsion .that the msme if ords are to be inter- 

KoLANDi* pijetedlsy the High Court in one sense when it is exercising its 

ISatchiajl original jurisdiction or sitting on an appeal Irom a decree made 

«oBuiiNG4 ^^^^ *J*** jurisdiction, *nd in « different sense when it is sitting 

Xbtab. on an appeal from a uofussH Court ; and furliher that the 

Suegidklnipe h9^ by the same form of words tntended to make 

one law for the mof ussil Courts «Bd anothenr for those of the 

ipreaidency Towds. 

It apfiears, therefore, to their Lordships that the construction 
*f7hich=must be put upon the disuse in question is, that a decla* 
^ratqiry -decree cannot be made unless there bcB right to conse- 
Hiuential relief capable of being bad in the same Court or in 
^certain cases in some other Court. They admit the qualifica- 
tion totrodnced by the case of Fyz Ali {\). 

With respect to the course of decision in the Presidency of 
If adras, jt is to be observed that some of the earlier cases 
-decided there adopted the Boglish construction. In others, the 
Judges who claimed a wider discretion as to making declaratory 
•decrees, have assigned as a reason for its exercise that there 
"does not exist in India the power of entertaining a suit to per* 
petuate testimony* That reason does not apply to the present 
•case in which there is no testimony to perpetuate, but ia no 
>case is it a satisfactory reason. The proper remedy for such a 
defect in the administration of Justice, if it exists, is an Act of 
the Legislature. It cannot be supplied by putting an erroneous 
construction, or a differ^it construction from that which prevails 
in other parts of India, upon a Statute which has no reference to 
the su'bject. It may be observed further upon the Madras case 
"that the Courts there do not appear really to have claimed, as 
Mr. Doyne has claimed for them, an uncontrolled discretion in 
making declaratory decrees. The Judgment of Scotland, C.J«> 
in this very case certainly does not go so far. He says:— ''it 
^aa been decided by this Court that the rule of the Equity 
<3q«^U in England is not applicable to declaratory suits here^ 
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(I) il B. L. B., 203. 
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and it is now settled tl)at a suit praying nothiog more than ^^ 
adeclaratioa of title is maintainable under the 15th section of 8trimatboo. 
the Code of Civil Procedure, although no consequential. r«lie£ ^"''w^- 
be gran table upon the declaration,, if a good ground for seek- Baaoonadaa 
ing the protection of such a suit ia shown to exist."* What Kolanda.- 
I have already said on the part of their Lordships shows that^ NaIISlia 
they dissent from that position ; but still the very proposition ^• 
admits that there must be some special ground^ *' for seeking ^^SwSl^ 
the* protection of auch a suit.'* He then refers to the last 
4eci led casoj and the conclusion which he draws from the dec!*- 
aion is this :— -^^ To support such a suit there musi appear to have^ 
been some ^ct done which had worked or was likely to' cau^e 
in]ar7 or serious prejudice to the plaintiff's alleged title, and in. 
the present case I think that ground does appear/^ Then he 
proceeds to consider the special grounds which, exist in this 
case. HoUoway, J.,, goes further, and, says that the miere 
quieting of doubtful titles would be a sufficient reason.and a^ 
better reason than the fact of alienations having, bden mad6*. 
The principle so stated, if acted upon,, would open the door^ 
to the determination, of future interests Whenever one partyr 
chose to think it desirable that a dispute as to title whidh might, 
at an; time afterwards crop upi should. bl9 determined by &» 
declarator. 

Having said thus much on the construotion^ (rf t^e Act,, their 
Lordships will now deal widi the arguments which have beeni 
addressed to them to show that even upon-tiie limited and«striot> 
oonstruction o£'the enactment this decree- may be maintained.. 
The- first poin4i i^x>n whiohat is desirable to observe ia that of 
the Qlaim to maintenance.. Upon that it is only necessary to* 
say that the suit must now be treated as ifthe claim to mainte^ 
mance had never been put forward. There- has been^a finaL 
adjudication between the parties as tothe right to maintenance. 

It was held by the Lower Court Uiat even> if the plaintiff^'were- 
unquestionably the next in succession to the ssemindari, he- 
would have no right to claim present maintenance from the 

aemindar, and there was no appeal' fromt that deeision to the». 
High Court. 

It will be convenient to consider next the graunda whickth^ 
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Stbimathoo : 



High ConH; of Madras seems to have considered sufficient to 



Mooraoir j^^stify the declaration. The Chief Justice says :— " It appears 
VuiA that the first defendant favoring the second defendant's tit]^, 

Baxbb and concerting with him in opposition to the plaintiff^ had 
^^^^' employed an agent, and executed a power of attorney to him, 
Natohiab for the purpose of assisting the second defendant to possess 
DoBAoiMOA himself of the zemindari, and withhold possession after her death. 
. Txtab, This, without reference to the other acts alleged, is sufficient^ to 
show an extreme determination of hostility towards the plaintifF, 
and there can be no doubt, I think, that serious injury to the 
plaintiff's right is the probable, if not certain, result of the 
opposition thus begun." It appears to their Lordships that the 
defendant^ the zemindar, was perfectly competent to grant tba^ 
power of attorney, and that there is nothing in it which would 
give the plaintiff a right if he had brought a suit for that 
purpose to have it set aside. It can^ from the very nature of 
the instrument, operate only during the zemindar's lifetime, and 
we are not to assume that any act will ba done under it which 
the plaintiff would have a right to impeach ; but if any such 
act is done under it, ast for instance, if she were to devolve the 
Bucoession upon her son, so that his interest might become 
absolute^ or the like, their Lordships, by their decision upon the 
present question, would by no means preclude the plaintiff from 
seeking to impeach that act, and to treat it as invalid. They do 
not prejudge any question of that kind which m?y arise. 
HoUoway, J., as before remarked, rested his judgment broadly 
on the necessity of quieting titles, whieh their Lordships think 
is a ground far too wide for adoption, and one that cannot possibly 
justify the declaration in this case ; because, independently 
of the construction of the Statute, it appears to have been very 
reasonably ruled in India that the Court will not try questions 
of title as to future interests where neither claimant has a right 
to present possession, especially questions of title which, like 
the present, may never arise ; sed Sreentutty Pranputtee Koer v. 
Lalla Futteh Bahadoor Singh (1). 

A further question is raised by the pleading.<9, which was 
hardly adverted to in the argument, namely, the title set up by 

(1) 2 Hny, 608. 
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the sisters and the grant qf their interest to the second defend- 1^^ 
ant ; but that cannot give the plaintiff a right of action in this jStsimatboo 
ca^e if it does not otherwise exist. That transaction cannot Vuu^ 

affect the interests of the plaintiff : if these ladies would have I^*o«>n*»ah 

Rawbi 

no title against him they cannot have given a better tide than Koij^itoa- 
^hey had themselves to the second defendant. It, at most, raises naichiab 
another point to be determined, should the title to this^ ssemin- ^' 

DOBASINOA 

dari jCK)me, on the death of the ezsisting zemindar, to be properly Tsvau. 
litigated between the plaintiff and the second defendant. 

The point which, though not adverted to in the judgment of 
the High Court, has been mainly pressed upon their Lordships • 

hj the learned Counsel for the respondent, is, that the plaiut 
originally made a case of waste, that it was necessary that the 
right of the plaintiff as nearest reversioner should be asoertaiaed 
in order to support such a suit, and that if the suit had 
been tried out as it was at first framed tliere would have been 
a case for consequential relief. The oonrse the oaae Hook Wfis * 

that when it came before the Jndiare for the 'settlement of isene^, 
he thought that the question of waste ought not to be tried in 
this suit. There was afterwards an application made to biib t^ 
frame an additional issue, which he rejected ? and the reasons 
for his coming to that conclusion are the following :—" At th^ 
settlemeut of issues the Court was of opinion that the question 
of alienation of the revenues of the zetnindari was hot one 
which had any place in the present suit, which should be iDon- 
fined as much as possible to the real object in view, which is to 
ascertain whether or n,ot plaintiff is the proper person to succeed 
to the zemindati at the death of the RMiee. At present plaiatift 
has no title either in possession or exj^tancy, and nntil he ha^ 
established his right as remainderman he is not in a position to 
question anything that may be done in regard to th# ckisposal 
of the property by the present proprietor. Moreover^, it voat<i 
be impossible to frame an issue on this point, whe^ the* property 
said to be alienated is not distinctly specified, and whien the 

parties who must necessarily bs in possession are not ]S^artie» 
to the suit. It is not contended that these alienations can 
operate beyond the lifetime of the present Banee, and .therefoi^e 
if plaintiff is snccessf al in establishiog his right to eacoessiiC^ni 
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137S iiQ y^wi i^yg ample opportamty in f aljiire of preTon king injury 

Strihathoo to the property. If, on the other hand, he is nnsnccessfaU the 

Yuu^ disposition of the property is a matter with which he has^ no 

^^ooonADAu ooncem.*' The plaintiff appears to hare acquiesced in this in- 

Kokijf DA* terloontory order. If he had thought it had improperly affected 

Katcbiab his case, he might have raised before the Appellate Court the 

f. *' question of its proprietyi under the section of the Code which 

Tjitae. enables him to do so, and that qaestion would then have ^been 

regularly before tis. Considering the frame of the suit, their 

Lordships do not think the order was invproper or unreason- 

i able. 

The arguments now under consideration are founded on the 
right of a reversioner to bring a suit to restrain a widow or 
other' Hindu female in possession from acts of waste, although 
his interest during hei^ life is future and contingent. Suits of 
that kind form a very special clasls, and have been entertained 
by the Courts aa^ neeeasiiate reL It seems, however, to their 
Lordships that if suoh a suit as that is brought, it must be 
brought by the reversioner with that object and for that purpose 
alone, and that the question to be discussed is solely between 
him and the widow ; that he cannot by bringing such a suit get, 
as between him and a third party, an adjudication of title which 
he could not get without it; Here if the plaintiff had brought 
his suit to restrain the widow from acts of waste, he might, no 
doubtj baye had to prove, not merely the acts of waste alleged^ 
but a titla snfficient to give him a heu8 standi in Court. Their 
Lordships are not prepared to say that by showing that he waa 
a giMdsou of the i^timrar temindar, although a doubtful 
questiod might thereafter arise between him and the second 
defendant as to whioh should suooeed to the zemindari, he 
Ifoold sot. have estabUsbed a sufficient heua standi against the 
iHdow, and the right to have her acts of waste restrained for the 
protection of the estate. I'his, however, would not necessarily 
give him a- righi to bring the second defendant into Court in 
•rder to obtain afidal adjudication of title against him. 

It appeast, ther^re, to their Lordships thai, even if the 
plaintiff had proved acte of waste against the widow, which he 
baa not tik>Q0> that would not have given him a right as against 
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tbe second defendant to haVe the question whicli arises between ^ 

them determined by a declarator. Stiihathoo 

MOOTHOO 
VUIA 

Upon tkese groandg, their Lordships think that both the Baooomadak 
Courts below have come to a wrong conclusion upon the seventh Kokanda* 
issue ; amd holding that, they conceive it would be improper for jjj^xchiae 
^hem to intimate any opinion as to the correctness or incorrect- v. 

ness of the very learned judgments given in India on the first Tbtak. 
issue. Consequently it will be their Lordships' duty humbly to 
advise Her Majesty, on the findiacr upon the seventh issue, to 
dismiss the suit of the respondent, but without prejudice to any 
question ol title to the zemindari which he may hereafter be 
entitled to assert on the death of the first defendant, the zemin. 
dar. We think that as he brought a suit which he ought not to 
have brought, he must pay the costs of the suit in the Indian 
Ooarts and those of this appeal. 

Appeal nlbmed. 

Agents for the appellants : Gregory, SotioliffeSi and Rawle. 

Agent for the respondent : 2). W. Logie^ 
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Befere Sir mohard Couch Kt^ Chief J^iiice, and Mr, Jmlitx Birch, 

KARIM SHEIKH (oNi Off tub Dkvekoani^) v. MUKHODA SOONOftBY ^^ 

PASSBE (Plaiktiff).* y^^ 12. 

3eng, Adb VIJTof 186>, ». lOa-^Vs/iaw— 5«te for ftwi<— 84 ^ 25 FfC*.""^ 

c. 104. ». Ib—BwpwiwttndMC^ qf Nigh Ganrk 

Tke plaintiffi one of several co-sharers of a talook) sued to recover her 
•bare of rent making her co-aharers, who resisted her claim, defendant*. The 
firct Court raised and tried questions of title between the plaintiff, hor 
co-sharen^ and tha ryot, and decided in favor of the pUuatUf. The lover 
i-ppellate Court, without expressing any opinion on the rights of the partioa 
dismisaed the suit on the ground that it was not maintainable. On special 

• Appeal under s. 16 of the Letters Patent from a decree . Phofar, J.| 
ia Special Appeal No, 565 q{ m\ d»t«d th« a^th November I87i 
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nppwl J* wfM oontendod that no appeal wonlcU lie» as the omoant of the 
was lew than Bs* 100, and no question of title was determined by th« 
judgment/ but this objection was OFerraled on the ground that the decree of 
the lower Appellate Gourti dismissing the suit, had the effect of deciding 
the (|aesti6ns of ttile against the plaintiff. It was also held that even if this 
vis^ were ineorrscti it was a oase in whieh the jurisdiction Tested in the 
Court under s. U of 24 &• 25 Vict., c. 104, ought to be exerciaed^ 
On appeal under s* 16 of the Letters Patent, JiM that the judgment rather 
than the deci^ee is to be looked at in applying a. 102, Beng. Act VIIl of 1869- 
No appeal lay from the jadgment of the lower Appellate Court, inasmach &■ 
that judgment showed, not only that no quaation of title was determined, 
but that the Judge did not even ooosider it. Held also that the power con- 
ferred by the 15lh section of 2i & 23 Vict., o. 104, ought not to b» 
exercised in such a way as to do Indirectly that which the law forbids to be 
done direotlyt 



This sait was broaghb for Bi. 6-8 as arrears of rent. The 
plaintiff alleged that her deceased hasbaud had a 4-aQDa share 
iu the paternal talook of the third and fourth defendants and 
himself; that the co-sharers were all in possession by realizing 
rents from the ryots through a commoa gomasta^ who divided 
the collections among them according to their respective shares ; 
that misunderstandings having arisen between the plaintiff and 
the other co-»sharei*s^ the plaintiff began to collect the rents due 
for her share separately from 1278 ; that the first defendant held 
a jama within the mehal of Rs. 45-6-5 gandas^ whereof 
Rs. 11-5-11-1 cowri was due to the plaintiff for 1278 (1871-72)of 
which the defendant had paid Hs. 5. The ryot-defendant in his 
written statement said that the plaintiff liad no right or title 
to the talook iu question, aud neither she nor her deceased 
husband was ever in possession thereof ; that he had always 
paid rents to the gomasba of the third and fourth defendants, 
including the rent of the year for which the claim was made ; 
and that the suit had been falsely brought in consequence of a 
misuuderstandiug between the plaintiff and his landlords. 

The third and fourth defendants* the co- sharers said that they 

were the sole owners, and bad always collected rents from the 
ryots. 

The Munsif trying the question of title raised before him, 
made a decree for the plaintiff for the sum olaimed and interestr 
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There was an appeal to the Distpict Court by the ryot-defend- 
ant, which was heard by the Additional Judge, who, after 
absrtly stating the facts, garethe following judgment :-^ 

Now, the first question the Muns'll sboald hare considered wae 
whether a Buib of the kind, would lie. The current of deoioions in the 
High Court for some time back has been that a sharer cannot sue a 
ryot separately for his proportion of the rent, unless there has beea 
an (fspress agreement to that e£Eect on the part of the ryot. The 
Munsif has relegated the question to the second last paragraph of his 
judgmenty and has there dealt with the subject in a veiy inadequate 
manner. He appears not to recognise the fact that* the rule is for the 
psotection of the ryot who would otherwise be liable to hare his rent 
split up into infinitesimal fractional portions, and have to spepd half hia 
time looking for his landlords. The [Full Bench decision of the High 
Court in the case of Indar Chandra Bugar v. Brmdahaih Bihara (1) 
lays down the law on the subject ; and, had it been followed by the 
Uunsifi in the present instance, this suit would have been dismdssed 
atones 

From the wording of the plaint, it is perfectly appelant that the 
r/ot has never agreed to pay separately to the seTeral proprietors ncr 
in fact done so. The allegation in the plaint of his having paid rent 
<^ the Bs. II odd due for 1278 B.S (1871-72) to plaiotilE separately, is, 
I hare no hesitation in saying, a mere falsehood, asserted to attempt to 
evade the foroe of the late decisions. On the 'same ground then* that 
the plaintiff is only a sharer and cannot sue separately for her propor* 

tion of the rent from the ryots, I decree this oppeal with costs. 
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From this decision the plaintiff appealed to the High Conrt. 
The ryot-def6ndant again appeared and opposed the appealj 
which was heard before :— 

Phsab, J. (who, after i*eading the judgment of the Distriofe 
Judge, continued.) — The Judge has here omitted to sitate, that 
although th^ plaintiff sued alone to recover a share only of the 
rent due from the ryot-defeadant, yet she made her co-sharers 
co-defendants, and that these co-defendants resisted her right to 
recover in this suit. 

It appear^, that it was an issue between the parties in the 
first Court, whether or not the plaintiff was entitled to receive 



(1) 8 B. L. B., 251. 
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any sbare of tbe reat. The pUintilE maintained tiiat she 
waa^ and &he complained that the ryot -defendant had not paid 

this share. This issue was. decided by the Mansif adversely 
to the defendants. The Judge refuses to go into the merits 
af the case at all^ as it was laid before the firjit Courts on the 
simple ground that; as the plaintiff is only o&e sharer out of 
^yeral co-sharers, she cannot sue separately for her proportion 
of the rent due from the ryot, 

Tt appears to me that the Judge misapprehended the doctrine 
which the Full Bench decision quoted by him affirmed^ and 
which had been repeatedly laid down and acted upon by Divisioix 
Benches of this Court before that decision was passed* It ia 
true that the long curreot oi deci^ons has been to the effect 
that each sharer of rent has no right independently of his co« 
sharers to bring a suit against a ryot for his aliquot part of the 

iient, unless he can place his suit upon the ground of a contraot 
on the part of the ryot to pay him that part separately from tho 
rest. And thd Judge is quite right in supposing tioiat this rule 
of law is dictated in a very large degree by consideratioils for 
the ryot. It has the effect, as the Judge remarks, of protecting 
him from having his rent split up into infinitesimal fractions, 
and from being su^ by each one of the shareholders separately 
for edich f raction^. 

But this suit, as the plaintiff has brought it^ is very different 
from anything that the rule was directed against. In tr«th 
it is difficult to understand how the plaintiff could obtain any 
remedy for the wrong which she complains of, if the view of the 
Judge is correct. In the present instance it is plain, even if the 
plaint does not say so in express words, that she could not get 
^er co-sharers to sue with her. They resisted her right to have 
any share of the renrt at all, and the only mode in which she 
•could get the question at issue between herself and her co-sharers 
and tiie ryot decided by a Court of law was that which she 
has adopted, namely, to make her co-sharers defendants as well 
'-asiihe ryot from whom she sought to recover the rent. A suit 
-of ihts kind protects the ryot from being sued again. The suid 

of the plaintiff thus brought against the ryot is, or should be^ 
treated fts a suit on bebalf of all the shareholders collectively^ 
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although ehe stands alone as the plaintiff. The questioa ^^^^ 

wheither the ryot had paid the whole of the rent due to all the Kabim 
co-sharers jointly^ or not^ could be and ought to be decided in J^^ 
a suit of this kind once for all^ and the decidion o£ this svAt, if MtKHODA 
the issues were properly framed, would be an answer to any BAsst^:^ 
oiatm which might be made against the ryot by any of tiie 
eo-sbarers in another suit. The Judge^ ae I have ailready men- 
tioned» has deliberately refused to* try the matter which was 
thus* brought before the Court. And it ap^pears to me that he^ 
is wrong in law on this point. 

Two objections have been made on behalf of the respondent 
to my entertaining this appeal. The first is that if the decree 
of the Judge is a decisiou inter partes on the merits^ then the 
case falls within s. 102 of the Bent Law ; and inasmach 
as the amount of the rent is only Bs. 6 odd^ and as the jndg-^ 
meut of the Judge does not determine any question of right to 
enhance or to vary the rent of a ryot; or any question relating 
to title to land or to some interest inland as between parties 
having conflicting claims thereto^therefore thia Coxirt has nq 
jurisdiction to entertain this suit. 

The other objection is that if this decree be no^ operative its 
a decision inter partes, but the Judge hali by his jadgmlsnt 
fdmply declined to enter tain jurisdiction in his Oonrt, then th^ 
proper remedy cannot be applied on an appeal of this kind. 

It seems to methat^ as the case now stands, it probat}ly would 
be dangerous to treat the decree of the lower Appellate CourC 
as not operative upon the rights of the parties. The lower 
Appeliaite Court is a Civil Court competent to detierinine alt 
qnestiensof civil rights between the parties before it and 
unquestionably upon the footing of the plaint and the written 
statement^ more than one issue of right between- the pkintiff 
and some of the defendants, involving conflicting claims* to pro-* 
perty^^rose* These were determined in favor of the plaintiff 
by the first Oourt> and the decree of the lower Appellate^ Court 
by dismissing the suit, if it stands unqualified, must have the 
effect of deciding them against her. If this is so, although in 
the judgment itself there is no expressiou of opinion on. the 
part of tiie Judge as to the rights of the parties, yet the decree- 
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has, within the latter words of a ^102 o£ the Rent La^r, 

determined questions between parties having oonflicttng olaims 

to an interest in land. Bat even if this view be not correot| x 

thinkj I onghti in a case oC this kind^ to exeroise the joria- 

diction which is reposed in this Goart by the 15th section of 

the Charter Act The Jadge ought m my opinion to ha^vta 

entertained this suit, and decided it between the parties npon 

the merits. It is true that the appellant has not in terms- asked 

for Bpecial interference of ihis Court upon the footing of 

s. 15 of the Charter Act, but he has asked for a remedy which 

this Court can give by ai^ ei^ercise of the power which is 

conferred upon it by that section. And unless the mode in 

which the matter is brought before this Court is such as to place 

the respondent in a disadvantageous position in regard to 

answering the petitioner's complaint, it appears -to me that there 

is no reason why that power should not be exercised upon this 

occasion. Of course, if upon the petition of the plaint and the 

written statement and the judgments of the lower Courts, I 

could not see facts which would justify the exercise of th^ 

extraordinary power of the Court, I should be in duty bound 

to refuse to interfere, leaving the petitioDer« if she chose, to make 

an entirely independent application on the subject. Again, on 

the other hand, if I had any reason to suppose that tha> respoo'^ 

dent had not had anyfair{opporianity of meeting the faots ^^hich 

have been disclpsed in the ploiidings and in the judgments oi 

the lower Courts^ I ought to abstain from interfering now, 

and so afEord him time to answer the application of the petttione? 

when it should be made in another shape. On the whole^ 

however^ there does not appear to be aay reason why I ahonld 

refrain from dealing with the case as it stands. The foots ifonod 

by the lower Court are; very plain and distia<^t ; they are 

indeed relied npon by the respondent himself, and he does not 

to add anything to them. 



As I understand those facts and the course taken by the 
lower Appellate Court, it seems to me plain thxt the Judge has 
been entirely wrong in refusing to consider and determine this 
case upon its merits, and, that being so, it is the diity of this 
Court to put him right. 
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On the nvbde, I thinl; tbe decision of this Court otigfat to be 
that the deotee of the lower appellate Coart be reversed^ and 
ttie case remanded to that Coart for trial upon its merits. 
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Ffota thie indgmentj lin appisal was preferred by the ryot-^ Oamkk. 
diBiendatit under d. 1 5 of the Letters Patent. 

. Baboo fio^i Behary &ho9e for the appellamt. — By s. 102 of 
Beng. Act YIII of 1889^ no appeal lies to this Cpurt^ aa 
there, has been no 'determination of title by the District Jadge^ 
If the decree of the Judge were looked at alooe^ it might have 
been contended that there was a final determination of title^ 
having regard to the issues ia the case : but ^decree is al'ways to 
be explaioed by the judgm%Qt| and a. 102; says there is to be no 
appeal when there is no question of title determined by the 
/udgment. 

The laterferMi^e of thb High Court under the Charter Act 
was ivspreper^tnasmaoh as there was no deolimng of jurisdiction 
by the seoond Cocirt. At best there i!ui^ht have be^n an error 
in law on tlM^ part of the Judge if he was wrong in thinkiDg 
tiia[t the aidt conld not be maintained. 

'Baboo 2£ohesh Chunder Ohowdhry for the respondent.-^S. 102 
of Beng. Act YIII of 1869 contemplates merely a suit between 
hiitidlord and' tenant ; but when others^ co-sharers for instance^ 
are made parties, the suit necessarily becomes one involving 
qnestTon ofs title. The appeal is not taken away in that case. 

Where it appears to the Court upon the whole case that ther^ 

was a question of title between the parties which was decided 
by'the Court bf first instance, and the lower Appellate Court, 
without expressly deciding that question, reversed the decision 
faff the first Courts the right of appeal is not taken away in' such 
a case* because the revenging th^ decisiou of the first Cotlrt, 
which gave the case in -favor of the plaititiff in a quedtion of 
title, is in itself a determination of title within the meaning 6f 
theseotion. The intention of the Lejg^slature Tnnst be construed 
to have been <to allow an appidal to this Ooutt when there is a 

question of title in the case between the parties, and not when 
there is none. 
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The exevcisd of the power ve sfced i 9 this Coort. by 8S. 9 and 
15 of the Charter Act ivas properly exercised by Fhear J., in 
remandiog this case to the Judge to do that which lie erroneoaaly 
neglected to do under a misapprehena ion of the law. He« in 
effect^ refused to go on with the case on the groand that the suit 
would not lie ; but a Full Bench of thia Coqrt iu Doarga Chum 
Surma v. Jampa Baasee (1)^ the facts of which case were precisely 
the same as here, held that siloh a suit wad maintainable. There 
is nothing in the Charter by which the exercise bf the powers 
of superintendence conferred on the Sigh Ccftdrt is to ba 
restricted to cases of jurisdiction only. 

The judgment of the Court was delivered by 

Couch, C. J., (who, after stating tbe facts, continued) .-^I tbink 
we should first cotisider whether a sp6cial appeal' lies in this 
case. If it does not, it is not necessary to determine whether 
the decision of the lower Appellate. Court is righti and aa the 
law cannot be considered as .settled by the FuU Baneh. daciaioii 
in Doorga Chum 8v,r,ma v. Jampa Dassee (1)» it is better act to 
do so ; for it might be said hereafter that our opinion ^npon thia 
point was extra-judicial. By s. 102 of 'Beng.' Aet VIID 
of 1869, an appeal does not lie to this Court in a suit such as 
this is if the amount sued for, or the value of , the, property 
claimed, does not exceed one hundred rupees, and e^ question. o£ 
right to euhauce or vary the rent of a ryot pr tenapt^ or imy 
question relating to a title to laud, or to some interest inlajud aa 
between parties having conflicting claims thevato^ has not beoQ^ 
determined by the judgment. It i^ true that thei decree of the 
lower Appellate Court simply dismisses the suit, which w«ji the 
only decree th at could be made upon the judgment that was 
given. But the judgnt^ent shows^ what . was determined, and 
8. 102 uses that word^ showings I think, that. the judgment 
an4 not the decree is to be looked at in applying that segtion^ 
Where the judgment shows, not ouly th^t a questions of title was 
not determined, but that the Judge did not even consider it, I 
think a deoree in general teirms cannot be. bold to hafe deter-* 

(1) 12 B. L. R., 289. 
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mined it. There are maay cases in which the Court has resorted ^^^^ 

to tbejadgment for the intepretation oE the decree, and there «kasix 
is frequently such a trant of precision and accuracy in the decrees Sbbxkh 
that if this were not done, much injustice would ensue. For BIckhopa 
iotapoe, if another ,sujt were brought by the plaintiff to try the Dabses. 
question of title between herself and the third and fourth defend, 
ants, I think the Court could not say that the questoin had been 
heai^ and'detidrmined in this suit so as to make s/2 of Act YIII . 
of 1859 applicable. If it said so, it would be contrary to the fact, 
and the plaintiff would be concluded by a supposed determination 
when none was made« But the learned Judge said* that even 
if his view of the decree were not correct, he thought he ought 
to exercise the jurisdiction which is reposed in the Court by 
the 15th section of the Charter Act. As to this, the question 
appears the me to be whether, where the objection to the pro* 
eeediog or judgment of the lower Court might be taken in 
an appeal and there is no want of* jurisdiction, the lower 
Court bavin g* only erred in the exercise Of it, and the appeal 
is expressly disallowed by law, the Court should exercise the 
power conferred on it by the 15th section. This would be to 
do indirectly what the law says the Court shall not do directly, 
and would be refusing to give effect to the law which dis- 
allows the appeal. In my opinion, the superintending power of 
the Ceart ought not to be used in this way, and as a matter of 
discretion I would 'not exercise it in this case. The title of 
the plaintiff to a share of the rent may be tried in a suit 
against the pefrsons whd have received it from the ryot without 
making him a defendant. ' We feverse the order appealed from, 
and dismiss the special appeal with costs iuclttding the costs 
of this appeal. 

Appeal allowed. 



» « 



s» 



12* BENGAL LAW BBPOET». [TOL. XT. 



PBIVY COUNCIL. 



HtTRRON ATH ROY a»d others (VLsisrim). v. GOBllfD CHUNDKB 

DOTT (DicnNOAMT). 
kviJ>, BTJUiynroii» 
^i*^?^ KALI DOSS ROY ahd oxhkkb (PLAuiTiFFa) «. GOJBIS^D OHUNDSR 

Feb W, 11, ^^^^'^ (I>BFMDAHIU 

*^^^- [On appeid from the Hi^ Ooiirt of JndioaiiiiTo at Port William in Bengal J 
Snkancemmt of Rent— Reg. VIII ({/'1708, «. ^l^AetXof IW^^ $. 15^ 

A dependent taloek creaM belore the deoe&nial aetilmeat is protected 
from enbaacement by s. 51) Keg. VlII of 1793) except under the cironm- 
BtaDoee therein mentioned. 

in a suit by a aemindar for enhancement, brought after Act X of 1889 
came into operation, against thtf holder at a fixed vsnt'Of a dspaodfliit tslool^ 
the latter is protected from enhancement by the provisions, of s. 15 of that 
Act, notwithRtanding decrees pronounced in preWons litigation between tha 
parties declaring the Somindar's right to enhance, and directing that the rent 
of the talook should be assessed at pergitnna rates, if it appear that the rent 
never has been assessed at pengnnna cases, and nerer has been enhanoed* bat 
has remained unchanged from the time of the permanent settlement^ 

Such decrees place the zemindar in no better position than other landlordst 
whO) prerioasly to the paasing of Act X of 1869, had a good right to enhance, 
bat whoee right, not having been exeroised from the time o( the ]^ermaneDt 
■ettlemeat, hae been taken away bjf tha 15th seotion^of that Aet)» 

AppBALiSy from jadgmenta of a Division Bench (L. S, Jackson, 
apd Pfaear, JJ.) of the Calcutta High Coart^ dated respect- 
ively the 12th and I5th January 1866, passed in two aqita 
brought by the appellants against the respondent in tha 
Kevenue Courts of Jessore. 

The first in date of these suits was instituted on the 2nd 
August 1862, to recover« pursuant to notice^ an enhanced rent 
in respect of a talook named Oomedpore for the first three 
months of the BeDgali year 1269, or from the middle of April 
to the middle of July 1862 ; and the second suit was instituted 

*Freeent :— Sia J, W* Colvils, Sib B. Peacock, Sia M* E« Smith, ako 

iSfia R. Tf CoiLiEB. 
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oa the 11th Jano 1864j. to recover rent of the same talooki at 1875 



GOBIND 
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the like enhanced rate, for the succeeding^ nine months of the QpsaoNArH 
same jear* ^^ 

The Talook Oomedpore was created in May 1783, i,e^, before Qobind 

the decennial settlement of Jessore, by deed, at a stated rent * 

and as an hereditary estate, by the then zemindar in favor of Kaw Doss 
the predecessor in estate of the defendant Gobind Chunder ^ «. 
Dutt. No revenue sale had since taken place, nor had any- 
thing else occurred to effect the rights of (ihe talookdar under Dutt. 
the original grant, unless such effect were given to two decrees 
of the late Sudder Court, dated respectively* the 30th April 
^821 and the Uth December 1860. 

The plaintiffs' contention was that the effect of these decreeg 
was to declare that the rent of the talook might be enhanced 
at pergunna rates, and they claimed at the^e rates to have an 
enhanced rent of Rs« 36,000, substituted for the rent of Sa, 
Ra, 7,825 or Go/s Bs. 8,346, which had been reserved by 
the original grant. The defendant, on the other hand, contended 
that these decrees had not the effect attributed to them by the 
plaintiffs; and that in any case the claim was governed by 

ActX of 1859, under which, notwithstanding these decrees, his 
rent, which had not been altered from the date of the permanent 
settlement, was not liable to enhancement. 

The Collector held that the effect of the decrees was thaii 
alleged by the plaintiffs, and that the defendant was not pro- 
tected by the provisions of Act X of 1859. He accordingly 
deputed an Ameen to ascertain the area of the talook and the 
pergunna rates, and, after the Ameen had made his report, he 
passed a decree in conformity therewith and awarded the plain- 
tiffs a rent, at pergunna rates, of Bs 27,447, by the year. 

The Division Bench of the High Court, when the case came 
before them on appeal, declined to express any opinion as to the 
effect of the decrees relied on by the plaintiffs, considering that 
as the suit had been brought after Act X of 1859 had come 
into force, and the rent originally reserved had '^ admittedly 
never varied,'' the defendant was protected from enhancement 
under the 15 th section of that Act (1). 

(I) 5 W. R„ Act X Bui., 11. 
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Tho present appeal was bronglifc from this decision :: and as 
the principal contention of the appellants was to show that the 
High Court had wrongly excluded consideration of the earliar 
litigation, the following account of that litigation may be found 
useful for a right apprehension of the qsestions in issue : — 

On the 27th Baisakh 1195 (16th May 1788), Raja Gobind 
Deb Roy, the then zemindar of a one-fifth share of Pergunna 
Mahomedshahee in Jessore, on the occasion of the investiture 
with the Brahminical thread of his son Rajendro Deb Roy, 
executed a deed of gift in favor of the latter, by which he con- 
ieirefd apon him the Talook Oocaedpore to be held by the 
grantee '^ his sons and heirs in succession, paying the reveniles 
fixed thereon/' which were stated to be the net jama of 
«Ba. Rs.. 7,825^. The grantee was empowered by the grant to 
have his own name recorded in respect of the talook ^' at the 
Sadder office," and it was declared that *' neither the grantor 
•sor his heirs had any farther claim thereon.'' 

The zemindari of Q-obind Dob Roy having been sold not 
long after in execution of a decree of the Supreme Court, the 
parcbaaors^ predecessors iu estate of tbo present appellants, dis* 
.puted the rights of the grantee, who thereupon brought a suit 
to have them declared. The result of this litigation was that 
on the 30th May 1811, the Sadder Court, reversing a decree of 
the Zilla Court, ordered ^^ that the appellant (Rajendro Deb 
Roy, the talookdar), having been put and maintained in posses- 
aioB of the taraf aforesaid, do pay the rents to the respondent, 
in accordance with the amount laid down in the tahut of tho 
decennial settlement which the appellant used to pay to the 
former zemindar.' ' In this decision the amount of rent reserved 
by the deed of gift is mentioned as above stated, but nothing 
is specified as to the amount then appearing in the tahut, i.e., 
the CoUectorate statement of revenue payable to Government. 

On the 17th September 1812, a fresh suit was instituted 
by the parchasers of the zemindari ia which they sought to 
have effect given to the decree of the Sudder Court of the 
SOth May 1811, under which they contended that they had been 
declared entitled, not to the rent spe cified in the deed of gift, 
'l>ut to that mentioned in'«the tahut of 1 7%, which they alleged 
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was Sa. Bs. 9,268^ a( which rate they prayed to have the 
talook '^ finally assessed," 

. It would appear from the termB- of the final decision ia this 
ea-je that the parties differed not as to- the liability of the 
defendant to pay the" amoant appearing in the tahnt of 1790 
bat as to what that amount was^ the plaintiffs alleging it to be^ 
as stated in thoir plaint^ while the defendant coqtended th&t it 
was^ after certain dedactions from the amoant named in the 
deed of gift, Sa. Rs. 7,631.- 

The Zilla Judge decided the case in accordance with the 
contention of the plaintiffs, but on appeal the Prov^inoial Court 
reversed that decision, and dismissed the suit with costs. Ol?he 
plaintiffs having then preferred a special appeal to tho Sadder 
Courts that Court, on the 30th A.pril 1821,. delivered the first of 
the judgments on which the present appellants relied. They held 
that certain documents pat forward by the- parties respectively 
were not. trustworthy, and that the Provincial Court was right 
in rejecting the plaintiffs^ claim as supported by his document- 
ary evidence. But, inasmuch as the defendant had not adhered 
to the j^ama reserved in his deed of gift, but had claimed a 
deduotion to which he had not proved himself to be entitled, 
and as proof had not been given of a regular and uniform pay- 
ment, the Court, to end disputes, ordered that '^ the jama of 
Talook Ooipedpore be fi^ed according to pergunna rates, and 
in accordance with the rules laid down in s. 8 o£ Begalation V 
el! the. year 1812," 

It appears that this declaratory order was not acted upon, the 
l^^its of the talook continuiog from that time down to the date 
of the present litigatipn to^ be paid and received at the rate 
reserved in the deed of gift. Various rent suits, in which the 
rent demanded and recovered was in conformity with that rate> 
are noticed in their Lordships' judgment. 

In the year 1855, the zemindar sued the tolookdap to enhance 
at pergunna rates tho rent of Oomedpore. The Coart in 
which the suit was brought decided against the eemindar's right 
to enhance. On appeal, however, the Sudder Court, in a judg> 

ment dated the 11th December 1860, recognized the plaintiffs, 
light of enhancement a9 established by the previous decision o£ 
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ttri tli« ^aOx April 1821 1 but inasmuch as they had served na notioe 
lliKtt^vxItii ^{ oahanocm^nt^ the Court declined to decide ivhat enhance* 
moui should be made unt^il such ^notice had beea daly aerveijl. 
This order was affirmed on review ou the 30th June 186 i * 

While the suit last meutioued was pending'. Act X of 18S8 
oame into (orce« That Act was in some respects not mAlerial to 
the quastiona raised in these appeals, modified by Boo^. Act V I 
of I^(>2s The suits nnder appeal xrere, as stated in the plaijit8« 
hiv^nghl under th^se laws, after serrice of a notice of enhmnoe^ 
meiit) whic^ is set forth at lokgth in their Lordships' judgment 
The two appeals wars c oaso li dated by aa order ot Her 
Itajeely in CoanciU 
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Mr. JW.JI, Q.a v^Et* J^ ArtaiiMm wuk him) for the 
laatSk^^nM K\nas lay with the respondent who sMglit to aiail 
h^ai^^f of the pxv>T)&h>aa of a. lo, Ac( X ef 1S59, to 
thal„ aiMM^ the l«fl«s of that section, he has heid as m fiLxed 
^Wh has at.>l bMa chac^resi from tae tiaw of tlie 
aei4^xd<^4;U l^nt ia ih« $«;;t us wrick tie cecrwe of the 
Cvftit of t^ ^^ A^ri: lSi:i was whE^l ii ws 
rc^^;><;:< Ta^$ ItiTMeoesscc hai f^^ed u^ i^^va i^tti a 
«iM4 haa >«eea: jok^i xl?^ a:> i^ oaiie ^if i.hat ss:.!, 
<.;:^*^i^& tJia^ -a ih* ahsl^^K^^ of $4ici ro.vc, xhe 
siSM«$M^a2 tJ><^ 7S44ts jcjroii^.x^: "^ u.-* >£.:^tx.ixa. 
%C4 hs\^»c ^»^ea a;roaaM rr.-izs hisoam^ £nal 

^i^rw^NUi Wie wcr..rdar aui t^ali^xi^iuc- «^ a^ t^ tir 
%\a.^ ti>^ ^^^isk-ossi oJ a. W^ S^t.fciiat Tin ic 
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oommoa OQCnpanoy ryoii, althoagh even beEoro Acfc X of 1859 
was passed the law recognized a distinctioa between the case ^ 
of ^a dependent talookdar and that of a ryot. Before (hat Act 
came into force, the zemindar was not at liberty to enhance as 
he pleased. An exemption in favor of the talookdar was 
provided by s. 51, Regdation VIII of 1793. S. 49 of that 
Regulation relates to a distinct class of persons, and does not 
apply here. The position of the talookdar under the old law 
will be seen from the judgment of the Privy Council in the 
case of Bamaaoondery Dassyah v. Radhika Ohowdhrain (1). 
The provisions of s. 8, Regulation V of 1812, do not infringfe 
on the exemption contained in s. 51, Regulation YIII of 
1793^ but provide a different rule for assessing the rates 
payable by talookdars where these are open to enhancement. 
Where the rent of a |talookdar can be enhanced, it must be 
enhanced, not in accordance with the ordinary pergunna rates, 
but with the pergunna rates payable by similar holders — 
Baboo Dhunpvit Singh v. Oooman Shigh (2) ; see also the 
decision ef the Privy Council in the case of Soorasoondery 
Dabes V. Qholam Ali (3). [Mr, Leith. — This objection was 

(l) 13 JCoore'e I, A^ 24S; S. C.» wm agreed in the kabulia the shon Id hold 

4 B. L. R., P. C. 8. daring 1260 without any rent, '*for 1261 

(8) U Moore's I. A^ 433 / see p. 468. at the rata of Be. 1 per kanee ; for 1262 

at Bs. 2 per kanee ; for 1263 at Bs. 3 
(3^ PRIYT COUNCIL.* per kanee ; and in 1264 at the full custo- 

mary rate of Bs. 5 per kanee." The 
800UAS00D6BY DABEE avd jin- tenure was admittedly a permanent one. 
OTHKR (Plaintiffs) r. GOLAM ALLY In a suit for arrears of rent for 1272, 
(Defendant). after notice of enhancement under s. 

13, Act X of 1859, EeU, that the inten- 
[On^ Appeal from the High Court of tion was that after 1264 the rent should 

Judicature at Fort William iu Bengal.] be fixed, and it was therefore not liable 

to enhancement. 
JuneTQth^ July 2nd, 1A72, and January 

2Ath, 1873. In such a suit, if the enhancement be 

• refused, a decree shonld not be given 

JStJuuiceiiient of Rent-^Form of Decree-- for arrears of rent at the rate agreed 

i(c« X o/" 1859. «#. 13 and It-^Notice in thekabuliat. 
of IfnhancemeiU, 

Appeal from a decision of the High 

The defendant, as middleman, took a Court, Calcutta (Phear and Bayley* 

eiearing lease of eertaiu land, whioh it J J.), dated the 3rd July 1868 («), 

(a) 9 W. B., 65. 

*Fri9eni :^Si& J, W. Colvilb, Sir B. Pbaoook, Sir M. B. Smith, a^d 

Sir L« Pxsl. 
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not taken in tbe Goart below.] ThaobjeotioQ was m^ida iu/ 
the Goarfc below. It was the fourth* groaod of appeal that 
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reversing a decree of the Deputy 
CoUectoif of Madareepore who had 
decided in favor of the plaintiff's right 
to enh«uu;e the rent of. land held by 
the respondent. 

Mr. Leith Q. C, and Mr. Bell, for 
the appellants, referred to MoJiunt 
.Qobind Ramanoc^ Data v. AjaibldL 
Bhuht (a), Tary>ck Ckunder Nundte 
T. Modhoo^ Soodun Nunthe {b), Puddo 
Monce Dossia v. Furomanwi^ 8ein (c), 
and Kasimibddi Khandkar v. Nadir 

.Ali TarofdtiT (d). 

I 

Mr. Field Q. C., and >lr, Dpj^ne for 
the respondent. 

The facts of the oase ave fUUy »eb 
oat in the following j.adg.iii6nt of their 
Lordships a—: 

The appeUants are the execntoi*fl 
and representatires of Gopal Lall 
Thakoor, deceased, who was the plain- 
tiff in the suit bolow. 

The suit was broug|ht on the 12th 
July 18G6, to recover the sun> of 
Bs. 5,120 for arrears of rent for the 
year 1272 (18G5-6G), in pursuance of 
a notice of enhaucemeub served under 
the provisions of a- 13, A.ob X of 
1859, together with interest thereoo, 

amounting altogether. to tbe sum of 
Bs. 5,613-13-10^ with cosU and future 
interest. The grounds, o^ enh<incd- 
ment relied iipon by the plaintiff were : 
Ist, that the value of the produce 
and the productive] powers of the 
land bad iq creased otherwise than'by 
the agency or at the expense of the 
defendant ^ and 2adly, that the quantity 

(a) S. I>. A., 1859, p. 136. 



of land held by the "defendant was 
greater than the quantity for which 
rent had been previously paid by hinu 
The oircea^' as -i^g-irds. VoA qoantitgF 
of land held by the defendant, and iii> 
respect of which enhancement was 
claimed, consisted partly of "iRnda 
within the bonndarieii described {n> 
tbe kabuliat nnder i»kioh-thd defaodi- 
^b he]^ partly of lands svbeeqiientljr 
added thereto by alluvion. , 

It is necessary to consider, Ist,. 
whether the defendant is liable to- 
enhancement; 2ndly, if liable, wke* 
tberhe was lia^^le ta .bo .enhanced aa 
a mLddletnan .or as a rvqt ;. and 3idly^ 
if liable only as a middleman, whether 
he was liable to be enhanced in thd 
manner and to the ttxtent ^iiimed hy- 
the notice. 

The defendant produoed a docu- 
ment purporting to be a potta executed^ 
by the plaintiff-. It was contended on 
the part of the plafirtiff,' and iound 
by the I eputy Collector, that the 
document was a forgery. Their 
Lordships are of opinion that the- 
High Cmirt was right in holding that 
it was not matprjal to determine whe- 
ther the alioged potta was a forgery 
or not, for a kabaliat, dated the 4th* 
Bhadro 1260- (19th August 1853;,. 
6^ed by the defendant, was produc- 
ed on tho part of the plaintiff, 
and W&» admitted by the defendant 
to be a genuine document. That 
document shows the nature and 
terms of the defendant's holding, ^j 
that instrument, -^aftcr reciting^ that 
within the chur formed on the site o6 
tbe Old diLnviated lands of the Tillages 
of Panchcottoe and Chur Panobcoted- 

(c) 7 W. R., 158. 

((2) % Bv U B^ A. ^; :265^ 
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the rates olaimed had boen objected to, bab no attention was 
paid to the objections. The position of the respondent as 
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&o.* bounded as 'therein mentioned, 
*there were abotit 8 drones, 6 kanees, 
and 8 gandas of jangle waste land 
fit for caltivation, for 3 annas whereof, 
viz,* 4 drones^ 3 kanees, and 16 cowries, 
the defendant bad applied for a hawal- 
*daFi 4inialnatna, at a rate of rent of 
Ea. 6 per kanec, witboat any rent for 
the then present year 1260 ; at tko rate 
of Bfi. 1 por kanee^er the year 1261 ; 
at the rate of Ra. 2 per kanee for the 
year 1262 j at the ¥ate of Rs. 3 per 
kaBoe ior the ife%T 1263 ; and at the full 

oofltomary rate of Bs. 6 for the year 
lS64,--it was declared by tbe defend- 
aat that for 4 drones. 3 kaneee, and 
4 gandas of land within the benndariea 
therein .mentioned the said Gopnl 
Lall Tbakoor had granted a haval- 
dari ama'uama according to the 
prayer contained in the said applica- 
tion, and the defendant tbon agreed 
as follows : — 

"We shall till and cultivate the 
4d., 3k., 4g. ef land, sitaato within the 

bonndaries aforesaid, less rakba, at the 

* 

rate of 4g. per kanee, r»«., I Ik., 4g., — 
that is, 3d., 8k., and hold daring tho 
jear 1260 without any rent, after 
which wo shall continae to pay as 
•rent according to the in-sfcalments 
mentioned below, year by year, and 
month by month, —in the year 1261, 
Bs. 56, being at the rate of Re. 1 
per kanee ; in the year 1282, Rs. 
112, being at the rate of Rs. 2 per 
kanee; in the year 1233, Rs. 169, being 
•at the Tate of Rs. 3 per kanee ; and 
in th» year 1264, Ra. 280, being at 
• the fail oastom^ry rate ef Rs. S per 
kaaee. We wilt not make any objec- 
tions or etcafres on the groniid of 
drought, inundation, death of tenants, 
absoondiog of them, sandy li»nd, 
frtness or unfitness fer caltiration, 



cultivated or not cultivated, and the 
like, and even if we do, they shall 
no6 be admitted. In the event of 
onr making default in paying our 
rent according to the instalments, we 
will pay the arrear due with interest 
at the rate of Re. 1 per cent, per 
monsem on the lapsed instalments. 
Bbould we neglect to do so, the arrear. 
will be rea4ixed witk interest accord' 
ing to the law for the time being in 
force. After the month oT Pons ci 
the year 1261 notice of fifteen da3rB will 

be issued to ns from your office to file 
a kabnliat, specify i tig tho quantity 
of land and amount of rent, accord- 
ing te measurement as per boundaries. 
In the event of our not attending 
before the Ameen, who may be 
deputed to make the measurement, 
and causing the measurement to be 
made, and tho rent to be fixed, the 
meHsurement will be made in our 
absence, and whatever quantity of 
land may be foond oa measurement 
to be cultivated or fit for cultivation, 
we shall be takea to have accepted 
and engaged for, as part and parcel 
of this hawala ; out of the same, the 

cultivated land in excess of the 

quantity mentioned above, less rakba^ 

shall ba charged with rent, which 

being added to the rent fixed at the 

rates mentioned above, we will pay 

from the year 1261, We will take 

a potta according to tho practice of 

your Z3mind-iri office after executing 

a kabuliat, specify the total quantity 

of land measured, with the rent 

thereof, at the rates mentioned above' 

and progressive rates, being exempt 

from the payment of rent for two 

years in respect of lands fit for cuiti* 

vation, continue to pay rent according 

to tho ifistalmcnts ftnd conditions 
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aialookdor at a fixed renfc is established by the deed of gift 

ofthe27tli Baisakli 1 1^5. It was ultra vires of the Sadder 

mentioned in the k%buliat. We ehall under els. 2 and 3 of 8. 17 senred 

nob be ^Me to make any excNse oi* on the defendants nadet a. U of 

objection thereto, and even if ^e the Act, is therefore valid at law/ 

df», they shall not be admitted. To Having held that the reut waa 

this effect ^'e execute this kabulint, snbject to enhancement, he proceeded 

ha'^ing received the hawaldari to try to What extent it onght to be 

amalnama. Dated the 4th Bhadfo enhanced. There was a contest before 

1260.*' him «s to what quantity was w*thtn 

It was admitted on tlie part of the the boandaries specified in the kaba* 

appellants that the defendant was liat; but he considered it entirely 

entitled to a perpetual right of oocn* immaterial, and held that all the 

panoy so leag as h« paid the rent onltirable lands, whether indaded 

Which the appellants iiad a right to within the boandaries or not, ought 

domond, bat it was contended on their to be assessed at the same rate. He 

behalf that the rent was not fixed found that, instead of Hs» 6 pear 

beyond the year 12C4, and wna there- kanee (the plaintiff having claimed 

We subject to enhancement after that Rs 16 by his notice), the rent ought to 

date. The ,defeadtint was a middle- be Bs» 10-10 ; and after dedaoting 

nan, and not a cultirator of the the hawaldari allowance Ht tbe 

land. By the express terms of the rate mentioned in the kabuliat> there 

kabuliat he Was to liave a liawaidari were 16 drones-, 10 kanees and 17i 

allowance at the rate of 4 gundas gundas of culturable land fit for asaeia- 

per kaueot and he agreed to make ment, and that the jama^ aoootd* 

no objection or excase in regard to ing to that rate, was Bs. 2,881-11-7. 

the payment oT rttit on accoant of He held that the defendant, being 

the death or Absconding of tenants, a middleman, ought to have an allows 

llideed it was admitted that the ance of 10 per cent* for coIlec« 

liolder Was a middleman, and not a tion. Deducting that allowance, he 

cultivator of tliB land himself. In considered that the jama should be 

his judgment the Principnl Sudder eahanced to Bs 2,699-12-11, and 

Ameen said ^ — " It is admitted that gave the plaintifiE a decree for the 

the holder if a middleman ryot /* amount with interest, 

imd he held that the tenure of the U|joc appeal from that decision, the 

defendant Was nothing more than a High Court held that, according to 

rls{ht of occupancy, and that lie was the terms of the kabuliat, there was 

liable to enhancement nnder s. 17) a grant from the plaintiff to the 

Act X of 1859. He said s^ — " The defendant of a permanent tenure at 

tenant or holder of such a tenure is, a fixed rate of rent, and that the 

strictly speaking, a ryot with a right plaintifTs suit ought to be dismissed, 

of occupancy, whether he cultivates Bay ley, J., in delivering his judg- 

the land himself or sublets to others, ment, said : — " It is impossible, I think, 

and is a middleman. For enhancement to . read this kabuliat without coming to 

of such a tenure there is no other the conclusion, that the intention of the 

law but s. 17 of Act X of 1859, parties was that the lessee should clear 

which iiTaecesssarily applicable ; notice and caltivaie jnnglo waste on ths 
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Court in a suit ia which the only dispute was as to the 
amount o£ rent in arrears, to lay down a declaration of the 

terms of partly rent-free aad partly amalnam* at tlie rato of Bt . 5 a 

progreaaiv^e jama allowed in thoae kanee without any rent for tbe yvar 

oasea (and not in the oaae of oalii- 1S60, and at Tarying rates less than 

▼atad laods), and that the fall casto* Bs. 6 a kanee up to and incttisiTe of 

mary rent of As. 6 per kanee from 1244^ aad that a hawaldari amalnama 

12C4 was thereafter to be paid. I had been granted aooording to the 

oannat think it reasonable, or borne defendant's prayer. The rent was 

out by the deed, that the lessor in- to be payable by certain instalmenti^ 

tended to prescribe, or the lessee and the defendant agreed to pay It 

intended to iMdoept, terms snoh as after 12S0, years by year, and month 

that the lessee should bear all the by month, aooording to the instalments 

ezpease and trouble of reolamation, mentioned in the kaboliat In apply* 

and haTii^ done so, was, in the first iag for an amalnama at the rate of 

year after the full rent would be paid, »■• 5 akanee it oonld not haye beea 
vis,, alter 1204^ to be liable to make 
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orer the reolaimed land to his lessor, 
ortohaToitin 1265 enhanced to the 
highest rates of neighbonring culti- 
vated lands as to which no jnngle 
waste had to be cleared." 



intended that the Bs. 5 shonld be the 
rent for the year 1264 only : it is a 
much more reasonable construction to 
hold that Bs. 5 a kanee was intended 
to be the rent for 1864 aad during 
the remainder of the holding. The 



The kabuliat did not contain the defendant, as a middleman, might be 

term " mukarrari/' or the words ruined if he were liable to have his 

" from generation to gene»»Hon," or ^^^ enhanced in the manner con- 

any word to that effect, and the kabu- ^^^^ ^^ ^7 <^*»« pUintiff. By the 

liat was one of modem date, and there *^^ ®' ^« ^^^"^ »* ^^ proposed 
was not, as in Dhunput 8ingh*9 case (a). 



to enhance his rent from Bs. 280, the 



amount fixed for the year 1264, to 



Bi. 6,120 for the year 1272. The notice 
was dated tbe 19th Cheyt 1S71 (8Ut 
March 1865), and was served on the 



any long uniaterrupted enjoyment at 
a fixed nuTarying rent. It was 

however admitt«)d by both parties on 
ailment that the tenure was a perma- 
nent one. It is unnecessary for their 26th or 26th, not many days before the 

liordsbips to express any opinion dd of that month. It does not appear 

upon that point, and they therefore what rent the defendant was receiTing 

abstain from doing so. Looking at from his ryots, but he could scarcely 

the words of the kabuliat, their Lord- ^^e had time before the end of the 

ships are of opinion that it was the month of Cheyt to serve his ryots with 

iutentiou of the parties that in and >^o<^><»« <>' enhancement for 1272 yet 

after the year 1264 the defendant ^^^^^S to s. 18 any notice from 

should hold at the fixed rent of Bs. 5 ^'°^ ^ ^^ 'y^*" *** ^ available for 1272 

per kanee, and that comwquentiy the °»^* ^»^^ ^"^ «*^«° ^^» ^ «** 

rent was not liable to enhancement ^ Cheyt 1271. 

beyond that rate. It appears ifrom Their Lordships are of opinion that 

the recital in the kabuliat that tbe the rent was not subjeot to enhance- 

diefendant applied for a hawaldari ment beyond Bs. 5 a kanee. Th# 



(a) 11 Moore's L A., 433. 
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^^^ ykiatifffl light to asBess at pei^anna trates, aa was done by 
4HVKMNA9i tl^e decree of tiie 80th April 1821. AtaU eveuts aa the flemia* 
Boy 

«v ^Ifefeiidaiit migliCr 'Ibe Hialfta »iiad«r ^had'been fraud npmi moasareBenl te 

^CaiiKDaB I^s^^^uni XI, 1826, ol. 1 of ■. 4, ^be more than that for which he Ml 

Dots. to pay •mnfe for itfao 4«idagaiB«d by .inrevioutly .paid Mat, he woald te 

AUuvioDsbnttbiaiamol^a wit merely ^«aUe to^pay rent fbr the hmd ontMde 

lUyy^*^ toreoom rant for thoie lands, or to tlte boandariee -mentioBed in Ibe 
.^ awesa them, but it is a suit 4;p enfaanee JkaboHat. ^en though it might fee 

6oBii8> the rent of the defendant, under s. 17, «mdy or unlit for oeltmUoii. • 

'^D^** "^''' ^ "^^ ^^^' "^ **"* '^*"'* *^ **^ ''^ <»n*ended <« the pari «! 
-*'«™ he was liable to enbaneement under the appellaifta that, own if «iey ime 

that section. The defendaLt wae « not entitled to cnhanoe the lent, fii^ 

?iiddleman. and not .a ryot having a ^were entitled to recorer rent at the 

•right of. OQcnpancy within 'the mte specified in the iMbnliat. Their 

meaning of e. 17, Act K (ff 1859, OUNrdships are df pinion that««iut4e 

or liable to enhancement ^nnder tthat 'enhance ie ^ery 4iffereKt from « saik 

seotion. If iliaBle to eiihaiicement at *to iworer arreaie of tent at 'the rate 

*A11, he could only be eDhanced accord- originally fixed, and that itieicnmded 

hig to the pergnnna rate of the 'entirely upon diflersnft princi(fles. 

rent payable by similar holders ; see ^^ * "^^^ ior enhancement it woidd he 

^hunptU Singh* 8 case (a) and 'the ^^ ^>^ ^o plead that all arrears aooeid* 

case there cited with approbation. ing to the original rate (had been 

Their Tiordshjps consider that this paid. No issne was raised, nor could 

'Objection -is fatal to the whole of an issne have been properly raised, ia 

the iJlaintllfs »case. In Dhunput tbis suit -as to whether the«^rettt for 

:Singh*t caSe (a) it was said ;— " To ^^^2 at the rate specified in the 

assess an intermediate tenaiit accord- ^^bnliat had been paid or satisfied, 

ing to the rent paid'by ryots roast ^oriB there anythmgia the case to 

necessarily deprive him of all bene- '*^^^ whether it has been paid or 

'ficial interest in tenure.** According ^°*' 'Their LordslupB are of opinoin 

to the tenure of the defendant in the *^** ***® plaintiff is not entitled to a 

present case, he was not to make ^^^^''^ ^ ^^^^ ■'*^* ^^ *be reat a 

any objection on the groond of ^^^ at the rate fixed by iihe kaboliat. 

•'^ronght, mundations, death of tenants, ''^bcy concur with the HSgb Conrt in 

absconding of them, sandy land, fit- thinking that the present suit Ougfht to 

ness or unfitness for cnltivation, cnlti* ^ dismissed with costs, and they will 

^vated or not cultivated, or the like." '^berefore humbly advise Her Majesty 

He could nat at any rate 'be liable to "*^t *^ decree of the Hi^ Court be 

any higher rent than holders of tenures •^^^^ ^^ "the ^ogsts of this appeal 

•upon those terms. 

In the present case, if the defend- '^^'^ dimnsud. 

mt was liable under cl. 3 of s. 17 AgenU for the appellante : Messrs. 

•to be assessed for land gained by WatHnt and LaUoy. 
alluvion beyond (the bonndaries men. 

tloned in the kabuliat, upon the Agent for the jegpondcnt^ Ut. 

aground that the land held by him WUson. 

(a) 11 Moore'fl L A., 433. 
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dar did not ttEarcise the {lower given, by tbat decree, he ttnst tTe 1*75 
taken to have waived it^ ia the same way as an auction-par- iHi^bokath 
ch^r at a revenue sale is presumed to waive his option o£< ^^ 
setting aside- nnder-tenures when he does npt exercise it — Ranee^ Gobind 
Sumomoyfie v.. MaJiaraja Sutteeschunder Boy Bahaddor (I). jy^m. 
If the declacatioa in the deoree of the 11th Deoember I860* ^ ""^ 
is good at ally it only: amounts to adedaration* that the rate- Rot. 
of rept payable by the respondent is variable, not that it has gmkki^ 
varied. Oonseqaently, that declaration* does not bring- tbe case ^^^■'"^^b 
within 8^ >5> AiotX of 1869: In the judgment of the^ High 
Court it ia said- that the rate iB> admitted^ never to have been 
changed. 

Mr. Leith, Qi CT., io^ reply.— The case of SooroMonderifr^ 
Dabee y. Oholam AZi (2) differs from the present case. The 
Court held in that case that there was was a grant of a permantolF 
teaore at a fixed rate. In absence- of a definite gmnt of^' thaH' 
nature^ the sseiaindar has a perpetnaV right in the land ; see* 
Regulation I of 1793- The. rent fixed byalease^ but' not 
declared to be invariablOj may be enhanced*— 3hrti6ft. Chwnder^ 
Nuudee v.. Modho^^Soodhun Ntmdee (3;^. 

iTheir Lordships' jjidgment waa deliwred by 

Sib B; Psaoock. — This was a suit brought to recover rent air 
an whaaeed rata after notice of enhancement for Taraf Oomed-. 
pere, a dependent talook comprisedi within thepUintiS'^ 3 annas 
4 gandas share of the semindari Pergunna Mafaoinedshahee^, 
in Zilla Jessore^ The suit was brought in the Revenue Court 
under Act X of 1869'. The C6 Hector who tried the case thought 
that the rent ongbt to be enhanced^, and he decreed accordingly*. 
He says:— 

"The case has beeu pending since- 1862,. when the issues were 
first fi:ced after hearing the pleadings on botht sides. I come to the* 
conclusion that the only issue on which there is- any dispute between 
thd parties is that first laid down, viz*, whether* the provisioiia d^' 

fl> la iioore's I. A., 128. (2) Ante, p. 125, 

(3) 5 W. B., Act X Rul., 8a 



• 



• 



^ 



• 



lai 



BENGAL LAW BBPORTS. 



[VOL. 



1S75 



Rot 

V, 
GoBtlTD 

Chundbb 
Durr. 

Kau Dom 

BOT 

r. 
GoBin> 
Chitvdxs 

DUTZ* 



IS. 15 and 1^9 Act X of 18S9, do noj^ apply to the talook r^ 
garding the rents of which the present suit is brought, and whe- 
ther the rent under these circumstances can be enhanced. Defend- 
ant's mnkhtar admits the&irness of the pergunna rates assessed, 
but bases all his resistance to the paying of the enhanced rent on the 
principle above mentioned. I do not think there can be any doubfe 
that the rent can be enhanced under the npwer conveyed in the two 
decisions above quoted," (referring to two decisions of the Sudder 
Court of the 30th April 1821 and of the Ilth December ISSO 
respectively, which will be cGnsidered presently). The CoUeetcir 
proceeds : — 

*'It is distinctly lud down there that the rents of Talook Oomedpora 
may be enhanoed by the plaintiff after issuing the notices Tequiied 
by law at the pergunna rates, and in the fieMse of these decisions 
of the highest judicial authorities, I cannot see that the plea of 
defendant can for a moment be entertained. I aooordingly reject it.** 

The case came on appeal before the High Conrti who 
thonght that the mam question was whether, under the circam^ 
Blances, the rent admittedly never having varied, the talookdar 
waa not now protected by a. 15, Act X of 1859, and 
desired that the argument might be confined to this poin t, and 
' having heard both parties upon it, were of opinion that* 
under the provisions of the 15th section of Act X of 1859, 
the defendant was protected from enhancement / and they 
decreed accordingly. 

The present appeal is against that decision, and the cfieBtieD 
is whether the plaintiffs are entitled to enhance the rent in the 
manner in which they claim to enhance it. The itotice of 
enhancement is this :-^ 

^Be it known that in the 3 annas and 4 gandas share of Per. 
gonna Mahomedshahee, our semindari, the 37 mauzas with hudas,. 
jalkar, Ac, of Taraf Oomedpore, on a jama of Rs. 8,3^14-4 
without settlement, and liable to increase or decrease, used to-be 
recorded in the name of the late Babop Nil Comul Pal Ghowdhry. 
On a survey of the lands of the said jama, the same has been shown 
to comprise 26,230 bigas and 8 katas of land : and after deduction 
of 1,041 bigas and 3 katas on account of ghair-laik (unoulturA 
able), khal khandak (ditches, &c.,) a net area of 2^,19$ higea 
and 6 katas at the prevailing pergunna rate was assessed at 
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Bs. 36,001 -ll- ^. And a ilotice having been served accordingly, and a 
suit No. 63 of 1855 bronght for assessment of the said jama in the' 
Court of the Principal Sadder Ameen of this zilla, on an appeal 
preferred by us, the Judges of the Shudder Court, on the llth of 
December 1860 preferring to the decree in the former suit), declared 
that the said mehal was liable to assessment, ia accordance with the 
decision of the j?illa Court, after servioe of notice. Therefore, as 
there is in your possession- an e:^sess of land on a deficient jama» 
and the productive powers of that land have increased, we conse- 
quently serve you with this notice, under the provisions of s. 13 of 
Act X of 1859, for the purpose of getting from you from the year 
1269 the rents of 25^196 bigas and 5 katas out of 26,237 bigas and 
8 kataa of land« less 1,041 bigas and 3 katas of unonltnrable ctitcbt 
waste land, &c., comprised within the 37 mauzas and hudas, with 
jalkars of the aforesaid Taraf Oomedpore, by assessment thereof at 
the prevailing pergunna rates." 
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Thereforej the ground upon whioh the plaiiitiff seeks to en- 
hance the rent is that there ia in the defendant's possession an 
excess of land on a deficient jamaj and that the prodnctive 
powers of that land have increased. 

Those are grounds, though not acoarately expressed^ upon 
which the rents of ryots having rights of occupancy are liable 
to enhancement under s. 17, Act X of 1859, but they are not 
applicable to a dependent talook like the present, which was 
created before the decennial settlement. Talooks of that 
description are protected by s. 51, Regulation YIII of 1793, 
from enhancement, except under the circumstances therein 
mentioned/ see also &• 7, Regulation XLIY of 1793. The 
decree of the Collector, therefore, could not be supported even 
if the rent of the talook were liable to enhancement under the 
provisions of s, 51 of Regulation YIII of 1793, 

It may, however, be well to consider whether the High Oourt 
was right in holding that the defendant was by s. 15 of Act X 
of 1859 protected from enhancement in any ease and upo»n any 
grounds. S, 15 says :— ''No dependent talookdar, or other 
person possessing a permanent transferable interest in land 
iutemediate between the proprietor of an estate and the ryots, 
who, ia the provinces of Bengal, Behar, Orissa, and Benares, 
hfilds his ti^look or tenure (otherwise than und^r a terminable 
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^^^^ lease) at a fixed rent which has not beep changecl from tike time 
HuABONATH of the permanent sefctlement, shall be liable to any enhai^cement 
^^ of such rent, anything in s. 51, Regulation VIII of 1799, ojin 
GoBiHD any other law to the contrary notwithstanding." To bring the 
Butt. case within that section, he must hold bis tenure otbenriBe than; 
Katj Dofla ^^^^v* ^ terminable lease, and hennust also hold at a 6%ed rent, ' 
Hot which has not been changed from the time of the permanent 
GoBiND settlement. It should be remarked that s. 15 does not render 
BuTT.'^ liable to enhancement dependent talookdars who were exempted 
by 8. 51, Regulation VIII of 179% bat exempts fromr enhanee- 
ment, amongst others, dependent talookdars who, under the 
provisions of^that section, might otherwise be liable to enhance- 

« 

ment. 

Now, the first question is, did the defendant in this case hold 
at a fixed rent f Proceedings whicb have been taken from time 
to time between parties who are respresented by the parties in the 
present suit, the aemindar on ttbe" one<eide, and the owner of 
the talook on the other, have- been put in evidence. The first 
decision to which it is important to refer is thf^t of the SOth 
May 1811. That was a suit brought by Sajj^ndro; Deb Roy, the 
then talookdar, against,amongst other defendants^ishen Mohnn 
Banner jee, who derived his title to the eemindari through a 
pnrohase at a sale in execution of a decree of the Supreme Court 
of Calcutta in the month of Sraban 1207 /^July- August 1799,) 
and who also claimed TarafOomedpore under the same purchase. 
The plaintiff claimed the talook under a gift from bis father, the 
former zemindar, dated the 27 tb Baisakb 119a (6th lllay 17SS), 
before the date of the sale izi. execution. The Zilla Judge, 
acting upon the bill of sale of the Supreme Court, dismissed 
the plaintiff's suit'. The plaintiff thereupon appealed to the 
Provincial Court of Calcu tta, snd . filed tiM deed of gift from 
his father, dated the 27 th Baisakh 1195^ The case was heard 
in the first instance by the Second Judge, who held that 
although Kishen Mohun Bannerjee purchased the zemindari 
* rights of be former zemindar, yet the talookdari rights of the 

appellant could not be destroyed^ and under .those ciroamstances 
it waA his opinion that thei decision of the Zilla Judge was 
wrong and shotild be reversed, and that the appellant should 
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pay to tho respoodeat the^ rents of the tftlook as be did to tbe 
former zeovindar at the rates of the tahut of the decennial 
settlement. The case afterwards came up in the Court of the 
First Judge^ who agreed with the Second Jndge^ and a decree 
was accordingly passed as follows ;-^ 

^ The Fbfit and Second Jadges, kaviag agreed ia their jadgnent tkat 
the dedsion of the ZiUa Court skould be reversed, and that Talook 
Taraf Oomedpore be declared as the nght of the appellant in the 
manner of a mofassil talook , tkerefore it was ordered that the deci- 
eion of Mr. James Devienne Thoumey acting Judge of the Civil 
Court of the above zilla, dated the 2lst of March of the year 1806 » 
he reversed and set aside ; and that the appellant, having been put 
and maintaiaed in possessien of the toraf aforesaid, do pay the rents 
thereof to the respondeat Kishen Mohun Bannerjee, in accordance 
with the amount laid down in the tahut of the decennial settlement, 
which t)io appellant used to pay to the iormer 
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Now the rent is there treated as a fixed rent, which the 
defendant talookdar used to pay to the cemindar. 

That decree hawing been passed in the year 1811, a suit was 
commenced on the 17th September 1812 by the then zemindars, 
Petnmber Ohose and Kishen Mohun Bannerjee, against Mohesh 
Ghander Deb Roy, minor son of Bajendro Deb Boy, and 
against Ramender Deb Roy, guardian of the above minor, in 
the Go«rt of Zilia Jessore, for the recovery of Rs, 1,443-3-12, 
alleged to be due fur arrears of rent, upon the following allega- 
tion, viz. :— 

" That having pmrchased the 3 annaa 4 gandas share of Pergonna 
Ifahomedshahee, &c., the zemindari of Gobind Deb Roy, they went on 
paying year by year the sum of Rs. 9,268-8-1-1, the jama of the 
abo^ That on the SOth of the month of May of the year 1811 
A.D. by a decision of the Judges of tke Provincial Court, the talooks 
Aforesaid were decreed as the right of Rajendro Deb Roy as his 
mofussil talook. After the death of the aforesaid, the defendants had 
possession, and when we called for from them the sum aforesaid, 
bang tke jama as per tahut, which was the (proper rental^ they> 
out of the jama of the decennial settlement, aoknowledged only the 
sum of Sa, Rs. 7,825-4-8-1. But as out of the total of jama claimed^ 
«fter deduction of the amount of jama acknowledged by the defendants, 
n sum of Rs. 1,443-3-13 remains due, we therefore institute a misce!" 
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1875 laneous Buifc in the ZiUa Court for tht recovery of the reat.ai ihe 
rates of the decennial settiemeut*" 



^KoY^ This appears from the decree of the Sadder Court of ^tbe 

GoBiNo 30th April 1821. It also appears from the said decree that, ou 

Ghundxb the 23rd of December 1813, the acting Judge of the Zilla 

^^* Court, on all the grounds stated in his decision, and in accord'* 

Kali Doss ance with the decision of the Provincial Court, dated the SOth 

^.^^ of May 1811, already referred to, ordered. 

CrOBIND , * 

Chukd/cr ^* ThaiJt the said suit bo decreed, and that the defendants were to pay 
JJcrr. to the plaintiffs year by year the sum of Bs. 9,258-8 as the rents of the 
said talook." 

The defendants preferred an appeal to the Provinoial Coari, 
and that Court, in accordance with a judgment of an appointed 
Judge of the Court that the former owner of the semindari 
had before the decennial settlement made over the talook at a 
yearly jama of Ks. 7,825-4-8-1, ordered * 



** That the decision of the acting Judge of Zilla Jessorei dated Uia 
23ni of December 1813, be reversed and qoashodi and that the oosta 
of both Courts be borne by the respondents." 

The case came before the Sudder Court on special appeal 
from the Provincial Court. In their decree dated the 30th 
April 1821 tbey state that, amongst other documents, 

^ Two papers were put in, viz.« on the part of the plaintiffs, a daid 
of the decennial settlement for the year 1197, showing the jama of 
Taraf Oomedpore at the sum mentioned in ethe plaintiffs' plaint ; and* 
on the part of the defendants, a hastabud paper of the year 1197, 
showing a decrease of the jama recorded in the hiba, and fixing 
it, after deduction of improper abwabs, at the sum of Bs. 7.631. " 

They then proceed : — 

'* In the opinion of this Court, after examination of those two ten* 
ments, they are held to be unworthy of credit or reliance, because 
the document filed by the plaintiff, being alleged to be a document from 
the Collector's office, does not bear the signature or initials of any 
Government officer, and although on the second document there 
appear to be the initials of the Collector's name, yet his name is not 
even mentioned in the said hastabud, and therefore none of those 
documents appear sufficient to determine the amount of jama on the 
tahuts of the settlement of that year. In short, the amount of jama 
of the disputed talooks, as alleged by both parties, has not been proved 
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by them before this Conrt ; and the decision ot the Provincial Court ^^'^ 
as to the amount it maintainB for those talooks by rejecting the claim Hcbronath 
ot the.plaiatiffs should be ooaflnned» as the parties do not agree as ^y 
to the amonnt of jama of those talooks between them ; nnder those Qobind 
oiroamstancesi for the purpose of putting an end to quarrels and GRUNova 
disputes between the parties, suits have been instituted for a very long ^utt. 
timoy that is, from the time of institution of the old suit and of the JSJj*t Dam 
new cfae, about the jama of the disputed talooks in the Zilla and in ^^ 
this Court. The order of the Court is that the jama of Talook Gobiitd 
Oomeapore be fixed acoording to pergunna rates* and in acoordanoe with CenirDBa 
the rules laid down in s. 8, Regulation V of 1812." ^''"* 

Not that the jama shall ba enhanced, but that there being 
a dispute between the parties as to what was the amount of the 
jama, it shall be fixed according to pergunna rates^ &o. 
They thought that it ought to be paid according to pergunna 
rates, because they could not ascertain what was the actual amount 
of the rent ; bat they did not assess the rent or fix by their decree 

ihe amount to be paid for arrears ; nor did they order the rent 
to be enhanced. The suit was not for the purpose of enhancing 
the rent, but a miscellaneous suit for recovering arrears. This 
Committee has already pointed out in a former case of Gopal 
Lai fl), which was cited in argument, that there is a great 
distinction between a suit to enhance and a suit to recover 
arrears. Tney there say; — *' Their Lordships are of opinion 
that a suit to enhance is very different from a suit to recover 

arrears of rent at the rate originally fixed, and that it is founded 
entirely upon differect priociples. To a suit for enhancemeut it 
will be no bar to plead that all arrears according to the original 
rate have been paid.'' 
The zemindar, acting upon that decision of the S udder Court. 

subsequently brought a suit to enhance the rent. We have not 
the decree of the Court, but we have a reference to it in the 
22nd volume of the printed decisions of the Sadder Court (2) 
of the nth of December 1860. The Court says :— 

*' This suit was brought to enhance the rents of Talook Oemedpore, 
upon a given measurement and pergunna rates, on the averment 
that the said talook constituted an under-tenure, comprised in the 
plaintiffs 3 annas 4 gandas share of Taraf Mahomedshahee, purchased 

(1) Boorasoondery DabeB v. Gholam Ali, ante, p. 125* 
(2) S. D. A., 18«), Part ii, p. 829. 
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by him at an aaction-sale, held by order of the Master in Eqiiky of 
the Supreme Court,** 

It is to be observed that it was parchasedi not under a sale 
for arrears of revenae, bat in execution of a decree. Thea 
they proceed to state what the different contentions weroj and 
they Anally come to this conclusion :— 

^' As then it is evident that Gebind Chnnder Dvtt* who psrofaased 
the light of Issarohunder, the mortgagee proprietor, is entitled to be 

regarded as talookdar of the enbire taraf of Oomedpore, and as it ia 
nowhere pleaded that notice of enbancemenc has been served Qpcni 
himi the decree in plaintiff's favor giviug him the authority to assess 
must he subject to plaintiffs serving the notice requirecl by the law- 
TThe present order, therefore, will, under the peculiar circumstances 
of the cose, merely be to the recognition of plaintiff's right to assess 
-after proper service of notice on the proper parties." 

Probably they used the word " assess '* instead of *' enhance/' 
and intended to declare that the plaintiff had a right to enhance 
npon service of the proper notice. After that decision had 
l^een pronounced^ au application was made to the Court to 
review their judgment. The Uourt says :— 



V Now it is urged through the present petition, and it is objected in 

£!ourt, that if the deoree of the year 1821 confers on the plsintiff tiie 

power to assess, the'contention now arises, what rate is the plaintiff 

entitled to >obtain on such re-a ssessment of the rental. It has been 

urged that in the case decided in the 8 udder Court in the year 1821, 

the former owner in that <^se had merely based his right for assess. 

ment at an increased rental on the following grounds, that the rents 

tof the said lands should be of an amount equal to the amount of 

sudder jama of the zemindaris, that is, that it should be Bs. 9,400^ 

and the talookdar had pleaded in reference thereto that he could 

remain in possession on the mnkarrari (fixed) rental of Bs. 7,400 ; 

-consequently, in the above suit the only point at issue was whethei 

the owner of the property could enhance the rent to Bs. 9,400, or 

whether the taloekdar was entitled to remain in possession on the 

jama of Rs. 7,40a" 



Then they say :— 

" Mr. Peterson now asks that an enhancement be decreed in our deci- 
sion, in accordance with the increase granted In the old suit. Our 
judgment is, that as the Oourt had merely decided that the plaintiff 
could enhance after service of the necessary notices on the tenants, 
And therefore., the present contontioa as to the amount of enhance 
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meat which will have to bfl fixed in* accordance wi<lh other rates as ^^^^ 
aboTe mentioned, belong to another subject. And after service of the Hu]»onath 
notice above mentioned upon the tenant, it will then be time to Bot 
decide that qnestion." Gobind 

Ghunoer 

Therefore the Court, proceeding on the decree of 182 U ^!^' 
declared that the plaintifE was entitled to enhance, bat refused Kali Doss 
to decide to what extent the enhancement could be made, and ^. 
left tlat question, involving the construction of the decree Gobind 
of 182 1 » open for .decision after notice of enhancement should DtTrr. 
have been served. 

Now, it does not appear that either after the decree o£ tho' 

30th April 1821, or after that of the 11th December 1860, 

the defendant or those under whom he claims ever paid a 

higher rent than Sa. Be. 7,825 odd, or 8,346 odd, the 

oorreeponding amount in Company's rupees or that the pMn- 

tiffs, or the asemindars under whom they claim, ever obtained 

a decree for arrears assessed at a higher rate ; on the contrary,. 

it appears that after the decree of 1821, and before that o£ 

December 1860, viz., on the 22nd March 1827, a farmev 

of the zemindari sued for and 'obtained a decree against the 

talookdar for arrears of rent at the rate of Sa. Bs. 7,82& 

odd, the jama which he stated was acknowledged by the 

talookdar. In .his plaint in that suit he says the talook waS 

the talook of Rajendro Deb Boy ; that '^ after his death 

Mohesh Ghunder Boy, having come into possession by right 

of inheritance, without any settlement as to the jama, used 

to pay me the sum of Rs. 7,825-4-84 as the yearly rental 

acknowledged by him.'' On the I9th August 1847 a similar decree 

for arrears was obtained, the jama of the talook being stated 

to be Co.'s Bs. 8,346-15^. On the 31st March 1848 there 

was a similar decree for arrears recovered by the zemindar, who» 

in his plaint, stated that the talook was recorded in the name 

of the defendants, liable to increase or decrease, at the 

rent of Go .'a Bs. 8,346*1 5-4 . Numeroos other decrees were 

obtained by the zemindars against the talookdara for arrears of 

rent between 1826 and 1860, either at the rate of Sa. Bs.. 7,8S;,5 

odd, or at the corresponding rate of Co.'s Bs. 8,346 odd. 

It appears, therefore, to their Lordships that there waa 
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ample evidence, independently of any.presnmption arising iyi« 
der Aofc X of 1859, e. 16^ to 'proye that the talook waa 
held at a fixed rent^ and that snch rent had not been changed 
from the time of the permanent settlement. The rent ifae 
not changed by the decree of 1821 ; for whether right or wrong, 
it at most amounted to a declaratory decree that the jama 
should be fixed at pergunna rates, or, according to the con*' 
strnction put upon it by the decree of I860, that the pl^ntiS 
was entitled to enhance. The rent never was assessed a^ 
pergunna rates, and never was enhanced. Besides, there 
is the statement in the judgment of the fHigh Court that IIm 
rent had admittedly never varied. 

We have been referred to the case of Nt^erchundet Pmtd 
Ohowdhry v. PouUon (1), decided by this Committee on tiM 
24th ;January 1873. It appears to their Lordships that that 
is quite a different case from the present. That waa the 
case of a mukarrari tenure, and it was proved that it was 
created as late as 1824. Their Lordships say :— *'' It shonld 
be stated thai this suit was decided before Act X, to which 
reference has been made, came into operation. The atale 
of the law then was that he could defend himself by showing an 
ancient tenure going back twelve years before the decenniai set- 
tlement ; but he made no case of the kind. He ma4e a case of 
mukarrari tenure established by pottas in 1824:" The faot 
that those pottas were created in 1824, long since the time of 
the permanent settlement, rebutted the presumption that the 
tenure had. been held from the time of the permanent settlement. 
Our attention has been called by the learned connbel for the 
appellant to the following paragraph in thie judgment in that 
case :— -'' In their Lordships' opinion the defendant did.establiah 
that the rent at which the talook was held hadnotheeii dianged 
for a period of twenty years before the commencement of this 
Buit, and that he thereby cast upon the plaintiff the burden of 
showing Hhe contrary' (in the words of the Act), or tiJMUt the 
rent had been fixed at some later period ; and their Lordsbipa 
are of opinion that the plaintiff has succeeded in proving that 
which was cast npon him to prove.'' Bat that opinion merely 

■ ■ 

(1) 12 B. L. B., 53. 
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goes to tke effect that proof that the pottas were created snbse* ^^^ 
qaently to the permaaentBettlemeat rebutted the presumption Hubronath 
created by the 16th aeotiou of Act X of 1859, that the tenure ^^ 
had been held at a nniform rent from the time of the permanent Gobind 
settlement. . ^^^'^^^ 

It should be remarked that a rent may be a fixed rent, though - — I 
liable under certain couditions to be enhanced. That positi on Hot 
18 fully borne out by 8. 15, Act X of 1859. The section Gobwd 
does not merely say that the tenures therein described shall not ^p^^" 
bo liable to enhancement '' if held at a fixed rent/* but " if held 
at a fixed rent which has not been chan^jfed from the time of the 
permanent settlement.'^ If the mere fact of holding at a fixed 
rent was a bar to enhancement, the section would' haTO been 
unnecessary. The term '' fixed rent '^ in that section cannot 
mean a rent so permapently fixed that it cannot be enhanced 
nnder any eircumstances. 

It is unnecessary to determine what would have been the effect 
of the decrees o{ 1821 and 1860, solongas they were unreversed, 
U Act 2k of 1859 had not been passed. Their Lordships con-' 
our entirely with the Sigh Court that the e^ect of those 
decrees did not put the plaintiffs in a better posifcion than other , 
landlords who, previously to the passing of Act X^ had a good 
right tp. enhx^ncej but whose right, if not exercised from the 
time of the permanent settlement, was taken away by the 
15th section of that Act. 

TTpon the whole, their Lordships are of opinion that the High . 
Court came to a correct conclusion in holding that the rent waa 
not lial>]b to enhancement, and they will humbly recommend 
JJt^ Majesty that the decree of the High Court be affirmed, 
and the appeal dismissed with costs. 

There, is anpther appeal which was consolidated with this« The 
recommendation to Her Majesty will be the same in both cases. 

T j^e s^ppellanta wjiU pa^ the costs of both appeals. 

. AppeaU dimmBsod* 

Agent for the appellants : Mr. T. L. Wilson. 
Agemta for the re9pondent : Messrs. /. S^ and JET. E. Hen^ 
Aermm* 
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Before Sir Biehard Oawh, Kt, Ohief JusUee^ and Mr, Jueiiee Aindie, 
1875 

January 8. MOHIMA CHUNDBR ROY CHOWDHRY (Plaintifp) r. RAM KT. 

SHORE AOH^RJBE CHOWDHRY and othbbs (Db»ndant8).« 

Hindu WidoiO-^Salef&r arrears ofBeni-^Petsonal Decree againei Widow-^ 
Rent accruing after Haahand'e Death^Beng. Act VIII of ISdd^Eetoppel 
— Bemand. . 

In etecatiott of a decree ia a tiiit uader the proyiaiona of Reg. Till of 1831 
againrt a Hinda widow for arrears of rent of a oertaia talook, the inieresfe of 
the widow in another talook was sold in 1852 under Act IV of 1846 ; and in 
etecution of another decree on a bond given hj the widow for arrears of rent' 
a third talook was sold in 1865. Both decrees were for arrears of rent wh{<A 

Had accrued due after the death of the hoaband i and the suits were brought 
against the widow alone, the reTonioner not being made a party. In a auit by 
the purchaaer o£ the talooka from the reversioner against the purchaaers at tho 
execution sales to recover possession of the talooks, held that the plaintiff was 
entitled to recover, the decrees for arrears of rent were a personal debt of 
the widow, and not a debt against the estate of the deceased husband. Such 
decrees can be enforced by the sale of her interest only, ezeept where the 
proceeding b one which authonaes the sale of the tenure under fieng. Act 
Vni of 1869, Even assuming them to be a charge on the husband's estate, 
the onus was on the defendants to prove that such charge was created by legal 
necessity, whi ch they had failed to do. 

Held also that where parties allow a suit to be conducted in the lower 
Courts as if a certain fact was admitted, they cannot after vrards, on special 
appeal, question it, and recede from the tadt admission. 

The plaintiff sued, as vendee of [one Umbica Chnrn, to obtain 
possession of certain talooks^ on the ground that by the sales 
nvhich had taken place during the lifetime of Kantishnreey a 
Hindu widoWy only her own life-interest in the property had 
passed. Umbica Churn being the person entitled to sncceed to 
the property on her death as the next heir to her deceased 
husband Chnndi Proshad. 

The sales in question were made in execution of decrees. The 

* Special Appeal, No. 510 of 1874, againat a decree ef the Judge of 
^illa Mymenaingh, i dated the 16th December |1873, affirming a deorae of the 
Additional Sabordinate J adge of that district^ dated the 17th of ICaroh 1873 
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first sale was on tho 5th of Jalj 1852 upon a decree made in a ^^75 
suit under the provisions of Begnlation VIZI of 1831 for arrears Moh:ma 
of , rent due in respect of a talook other than that which was sold, ^CHowMRr 
and the interest of the widow was sold under Act IV of 1846. t*. 

mt_ ^ "• « »• 1 » 1 ^o/,K . m Bam KiSHORl 

The seoond sale was on the 7th of August 1865 in execution of a achabjbb 
decree in a suit on a bond given by the widow on account of ^ow">bbt. 
arrears of rent. 

The def endants» among other things, contended that as they had 
purchased the talooks at public sales under decrees for arrears 
of renty the plaintifE was not entitled to claim the property. 

The Court of first instance decided that by the sales not 
only the interest of the widow but the property itself passed, 
and dismissed the plaintifPs suit. 

On appeal^ the Judge observed that the lower Court ought to 
have tried the question whether there was legal necessity on the 
part of the widow to iucur the debts for which the sales were 
made, and referring to the ruling in Teluck Chtinder Chucker- 
hutty V. Mxiddon Mohun Brahminjoogee {I), he said that that 

{ly B^ore Ur. Justice Dvoarkanath The pIaiuti£F8 sned aa heirs of one 
MitUr and Mr. Justice Hohhouae, Moheah Ch under Jogee, their mater* 

nal nncle, to recover certain parcels of 
TheWth December 1869. land, which were in the possession of 

TBLUCK CHDNDEK CHUCKER- ^o^^y Tara, the widow of Mohesh 

BUTTY (Defendant) v, M UDDON Chunder. The defendants, among 

MOHUN BRAHMIN JOOGEE and other things, stated that 4 annas of 

ANOTHER (Plaintiffs).* the property had been sold by Mohesh 

. Chunder himself to the first defendanti 
Hindu Vidaw^Sale for ^rr^rsof ^^^^^^^^^^^^^^^j,^^^,^ ^^^^^ 

nent^Wid<^^j /?ji^A<» ««i /nfn- defendants, had pnrchased it ; farther, 
etU-^Miejoinder-^bjeetion taken for \ , ^. ^ \ j, t. 

„ . . / , that the rest of the property had been 

f.r8tUmo on SptcuA AppmL _^,, ..,.-, « 

'' c ^c gQl^ ,jj execution of decrees, some of 

Arrears of rent iioe to a semindar by ^hich it appears were decrees for 
a Hindu widow in possession of her debts, and some for arrears of rent, 

i:b^.?1L',JJl^'a.7on«i:Tr^'e •««."»* Ood.y T«. the widow. .„d 

property taking place in execution of Bam Doorga and Kobo Doorga, the 

a decree against the widow for snch sisters of Mohesh Ohander and 

arreaa, in a .nit nnder Act X of 1859. ^^^hers of the plaintiff, among whom, 

the purchaser acquires the property ^_ ., . — »««» - , 

absolutely, and not merely the rights of "^ *" ikramama, the property had 

the widow. been divided in certain shares. 

* Special Appeal, No. 1812 of 1869, against a decree of the Ofiioiating Addit- 
ional Judge of Zilla Baokergunge, dated the 10th May 1869, reversing a decree 
of the Sadder Ameen of that district, dated the 19th Mmroh 18G9. 
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^^^^ __ *' judgment lays it down broadly that rent due cannot be regarded 

HoHMA as a Hindu widow's personal debi.'' He accordingly dismiased the 
ChundskRot « 

Chowdhbt •PPC'^I* 

«. The first Cort decreed the claim of As to the aeoond poiDi, we think ibe 

^AcH^u'^^''^^^ pUiiitiffi,--escept utoa portion coateution of tlw speoSal appellaat im 
CttowDHST. ^ ^^ property whioh bad been pop* right. The Eemlndar obtained a 
chaaed by one of the defendaota at a deoree for arraan of rant againai tbo 
aale in execation of a deoree for rent, maternal aont of the phuntiil^ special 
nnder Act X of 1859,— holding that the reapondent, who waa then in y o e eo a 
aale by Moheab Ohnnder to Taranaath aion of the eatate aa the logal beir and 
Paulit had not been proved; that the zeapreaentative of her bnsband Malieah 
widow had no right to part with the Chaodar, and in execation of that 
property or divide it with the motbera decree the propertiea whioh form the 
of the plaintiffa ; and that the aalea in aub]ect*inatter of thia apeoial appeal, 
execation of the other decreea oonld namely, a 7-anna ahare of plot 
only affect the righta of the widow and No. 17 and plot No. 25^ and a S 
the aiatera of Moheab. annaa and 16 gondaa ahare of plot 

From thia deeiaion, both partiea No. 2^ were put np to aale, nnder the 
appealed. The Jadge diamiaaed the provisiona of Act X of 1869, and 
appeal of the deCendaata, agreeing with porohaaed by the vendor of the apecial 
the firttt Coartin the reaaona given appellant. The lower Appallat 
for ita decision, and holding that aalea Coort aeema to be of opinion that the 
nnder the decrees were invalid, .nnlesa effect of thia aale waa merely to trana- 
neceaaity was shown for the debts, for fer to the special appellant'a vendor, 
which the decreea were passed. the lifo'intereat which the widow 

The defendant Telack, who had poaaeaaed in the tennre. We think that 
bought part of the property from a thia opinion ia erroneona. The rent 
pnrchaaer at a aale nnder a decree due to the semindar cannot under 
for rent, appealed from the Jadge'a any oircamstancea be treated aa a per- 
decision on two grounds ; first that aonal debt of the widow j and if the 
there was miajoinder of partiea; ae- zemindar thought it proper to pnt np 
oondly, that the aale being nnder the propertiea now in diapnte for sale 
a decree for rent, the pnrchaaer for the realisation of that rent, after 
acquired the property itaelf, and not having obtained a decree for it in doe 
merely the righta of the widow. eonrae of law, the reveraionaxy heir 

can have no right to come in after the 

Babooa Ashootash ChatUrjee^ Anuf* death of the widow, and take baok 

' endro Nath ChaiUrjee and Jadub thoae propertiea from the handa of the 

ChundBT Seal for the appellant. parchaser. If the widow had con- 

The reapondenta did not appear. traoted a debt to meet the semindar'a 

demand for rent, and then alienated a 

MiTTSR, J. — On the firat point taken part of her hasband*a estate, for the 
by the pleader for the apecial appel- aatiafaotion of that debt, the alienation 
lant, we are of opinion that miajoinder would have been good and valid in 
of partiea la not an objection which law, and we do not aee any reaaon why 
can be allowed to be taken at tbia late leaa effect ia to be given to a deore 
stage of the proaeedingi. passed by a Goort of oompetent jnri*- 
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i*rom that judgirient, tte plaintiff preferred a special appeal. ^^^^ 
Mr. Eoans (with him Baboo Mohesh Ghundet Chowdhry) for Mohima 

."I Hi. CtfPNDER hOT 

the appellant. Obowdhrit 

Baboo Doorga Mohun Bass fof the respondents. -^^^ kUhore 

Mr. jBi^arw.-^Tho decrees under which these properties were aoharjbc 

Ohowdhky* 

Sold were per sonal decrees aj^ainst the widow, therefore nothing 
passed by the sale but the interest of the widow. One decree 
was on a bond for money borrowed for rent that accrued after 
the husband's death. It was held by Mitter, J.^in TelUck Ghundef 
Chuckerbutty v. Mvddon Mohun Brahmin Joogee (1) that a sale 
under a decree for rent passes tbe estate ibut there are special pro" 
visions by which the tenure itself may be brought to sale. In that 

case the decree may Lave been of that nature. A. Hindu widow 
does not represent the estate of her deceased husband so as to 

bind the reversionei'S. If she alloW" the rent to fall into small 
arrears and then borrow, there is no ^' legal necessity.'* So in 
Brijhhookun Lall Awustee v. Mahadeo Doobey (2), Ainslie, J., 

diction in execution of wMcb decree A Hinda died leaving two bodS) S 

eertain properties belonging to the ?;"^.^» who became separate in estate. 

. ^ /.^ ., , * ° J S died, leaving a son, K, who became a 

estate of the widow s husband were innatic. M cUed, leaving a widow, N 

brought to sale and purchased hj the and two sons, B and G ; and on his 

special appellant's vendor. ^f^}S ^^* ^®"" P ^^ 9 ^^^ jK)S8e8sion 

%,,,.,. . ... of their fathers estate, and entered 

Holding this view of the case, we -^^^ ^^ agreement with their mother N 

^ are of opinion that the decision of the tg pay her Rs. 200 per annum for main- 
lower Appellate Court, so far as it tenance, and hypothecated some 
, . ^ ^, . . 4.. J villages as security for due payment, 
relates to the properties mentioned ^ ^-^^ ^^^ q remained in exclusive 

above, must be reversed) and that of possession of the property. After the 

the first Court restored, with costs of ^??^^ of 0. his widows, R and D, and 

^, . , J XI. ^ M j.y 1 afterwards D alone, took possession of 

this appeal and the oosts of the lower the estate. JJ" sued l> for arrears of 

Appellate Court. maintenance accrued sinoe the death of 

(1) Ante, p. 143. C, and obtained a decree. In execu- 

/«% » ^ ,- r ^, r , , * tion of that decree, she attached the 

(2) Before Mr. Justice Loch and hr. righto and interests of D in certain pro- 

JMrttce Axnilie. perties,but shedied before any sale took 

^TL oo ^ ir I loiTA place. The plaintiff, the son of K, then 

TTie 22nd March 1872. obtained a certificate under Act XXVII 

BBIJBHOOKUN LALL AWITSTEB of 1860 as representative of N, He was 

(PiAiNTirF^t?. MAHADBO DOOBEY appointed a guardian of K, who was, 

AND OTHERS (DfiVsNDANTs).* in a suit brought by liim before bis in-* 

sanity and before the death of 

fiindtt Law — MoMUefttancB of TTuioto N, declared, by a decree made in 

Charge on JdUiU of Hwibcmd-^ 1848, entitled to the estate of C as 

Estoppel, reversioner. The plaintiff execnted the 

* Regular Appeal l^o. 180 of 1871, sgainat a decree of the Sifbordinate 
Judge of Zillah Gya, dated the 13th June 187U 

21 



A 



• 



» 



146 ENGAL LAW REPORTS. fVOL. XV. 

^^^^ held there was nothing to show that it .was not a personal liabi- 

MoHiMA lityof the widow. Ke cites NrigeriderchuTuter Ohose v.Sreemutiif 
Chundcr ^t 

Chowdhby decree obtained by N, and cansed the heir of his cousin Chintamnn Awnst^o- 

„ J^* properties, -which had been before mt,^ r»w*«««4.^ :« -«;f «r;fu <v*u^^ •»•« 

Eam Kibhobe ^fctaSed, to be sold in 1866. ^^* property m suit, with other pro. 

ACHABJEE gonr^e time after D died, and the plaint- perties, formerly belonged to Deokishen 

V.H0WDHBT. iff then sued the pnrchiiser to recover Awnstee («), who died leaving two 

possession of the property as the repre- ai Au j »* ^ * ■./ l 

gentative of bis father nnder the decree B^ns, Shew Churn and Muddon Mohnn, 

of 1848, but was defeated on the ground who became separate in estate. Shew 

set np by the defendants, the pnrchas- churn died leaving a son, KanyeWaU, 

ers, that his father was no longer neir , . .i,, ,. . , ^ . 

to C, by reason of snpervenient insanity who is still living, but is a lunatic. 

when the succession opend out to him The plaintiff Brijbhookun is the son o€ 

on the death of N. The plMiitiff then Kanyealall. Muddon Mohun died leav- 

bronght this suit to establish his own . 

title to the property as heir of 0. It waa '^g a widow Net Koowur and two sons, 

contended by the defendants, among Balgcbind and Chin tamun,— these two 

other thingSjthatZ was not disqualified Hved in oommensality, but have 

by his insanity, inasmuch as it was ^^^^ ^.^^ childless. On the death 

not congenital, ajid also, that by the i u i_ ii. 

sale in execution in 1866, under the of Balgobind, his brother took the 

decree obtained by N against p, the whole of their father's estate, and die4 

absolute proprietary title passed and leaving two widow, Radhe Koowuif 

not the life-interest of the widow only : \a r\ v ^ -d.^u^. -c.^..^^ 

He?(£, that the defendants having ^in and Doorga Koowur, Rad her Koowur 

the previous suit set up the defence died in 1267 (1859-60), aud Doorga ia 

that K was disqualified, by insanity, and 1277 (1869-70). 

taken the decision of the Court on that i. i x ilt «. 

ground, were estopped now from setting ^y «* agreement between Net 

up the defence thnt he was not so dis- Koowur and her sons, the sum of 

qualified, and that he wss entitled to its. 200 per annum was fixed fpr her 

succeed 

maintenance, and the same agreement 

HeU also, that the arrears of main- (which is not in the record) apparently 

tenanoe for which the sale in 1866 contained a hypothecation of three vil- 

took phioe was the personal debt of D, laggg^ Bheekunpore Kaur, Gobindpore 

and that nothing but her life-interest v-— ,- ^^a a — ^« •*.- *^ *u^ 

passed under the sale, ^*'''' *''^ ^''*' ** «®°""*y for the 

Mr. Woodroffe (Mr. 0. Gregory, due payment of this allowance ; this is 

and Baboos Mohesh Chv^tr Chow, gathered from the plaint filed by Net 

dhry and [Tjinoda Teraad Ban^e ^oowar in the auit to be noticed here- 

with him) for the appellant. after and from the fifth paragraph of 

Messrs. Allan and R. E. TvHdale *^® ^^*ton statementa of Huree Singh 

Baboos Sreenath Vass, Chunder Mad, *"? Beghun Doobey, defeadanta in this 

hvb Qhos4, and Mohini ^ohun Boy ^^^' 

for the respondents. During the lifetime of Chintamnn, 

The facts of the case are stated in ^®t Koowur's allowance fell into 

the judgment of the Court, which was arrears, and she had occasion to sue 

delivered by him for those arrears, and caused 

AiNsLTB J. — This is a suit te sevei^l house properties to be aold la 

establish the plaintiff's right to certain execution of decrees obtained by her ; 

Tillages, included in Lot Moranwan, aa it also appears that on one occasion 

(aj In the report of Braja 'Bhukan Lai AUmti v. Bichgi/n Dohi, 9 B. L. B^ 20«i 

fiote, will be found f^ geneological- table of the family. 
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Kaminee Bosses (1), in which also it was held that tho decrees 1875 

there mentioned were personal decrees. When by the proce- jT^^mT^ 

OivuNDER Roy 

GHintamnn sold one of his villages^ renew the execntion thereof by pro* Ohomtdhrt 

Maaza Bimee, and paid Neb Eoowur ceeding against the properties pre- _ ^' 

some arrei^rs, then dae to her, out of viously attached by Net Eoownr, and Acharjek 

the proceeds j bat it is admitted that accordingly a sale was effected on the Ouowdhbt. 

at his death he was not in debt to Lis 19th June 1866, at which Bechun 

iliother on account of this allowanoe. Doobey was recorded as the purchaser 

After his death, and when the an- f^^ ^ g^„^ „f ^^ 5^53- ^j^^^^ ^^^^^ 

cestral estates whete in tlie hands of and a half years after this, Doorga 

the widows, arrears again accrued, and Koowur died, and tho reversion opened 

finally after the death of Radhe ^ut. Brijbhookhun then a attempted to 

Koowur, when Doorga KooWur wad obtain possession of Chintamun's estate 

in sole enjoyment of the estate, Set ^^^^^ ^^^ ^^^^^^ ^^ jg^g ^ ^^p^^ent- 

Koowar instituted a suit against her^ ^^ive of his father* He was met by 

tod obtained a decred for some- ^^e auction-purchaser by the plea that 

thing between lis. 1, SCO and 1,400. ^though itanayalall was the next heir 

In esecutioA of this decree Net to Chintamun in 1848 when the decree 

Koowar attached Lot Moranwan, and ^^s made, he not having at that time 

applied for the sale of the rights and ^^^^ .^^^^ ^^^ ^^^^ ^^^ ^^^^^ 

interests of Mussamiit Doorga Koowdr ^j^^ ^^^^ ^^^ ^^ ^^^ ^^ ,^^^^ ^ 

therein, but at this stage of the pro* ^eir at all under Hindu law, in consc 

eeedings she died and the execution ^^^^^^ ^^ supervenient insanity, and 

suit dropped. After a contest, Brij- ^^^^ ^^^ ^^^^^.^ ^ representing 

bhookun was declared to be entitled ^^^ ^^^ j^ ^^^ ^^ ^^^^ ^^^ 

to a certificate under Act XXVn of ^^^ ^^ ^^^ execute the decree. 

1860 as representative of Net Koowur. „,". ^ . . « » ^i , + i 

^ . . „ . .y . .. This Court m Braja Bhukan Lai 

Before following that suit »ny 

AhuaH V. Bvchan Don (a), held 

further, it ,s necessary to revert to a ^^^^ ^^^ contention Was good, and 

suit instituted by Kanyealall, father of ^^^^^ ^^^ ^^^^^ ^^ ^^^ ^^^^ 

the plaintiff, in 1847. In this suit ^ , ^ ^. , . . ^ ,. _ .. 

V , ,, ., ,«., ._ .1 ,0^0 beloW which refused to allow Bnj* 

Kanyealall on the 13th Apnl 1848 ,, , . ^ /.,,.. , 

•^j, •xt-i.i. ui.j bhookun to enter on Chintamnn's 

succeeded so far that he obtained a . ^ , 

..,, , ^ ^, estate by executing his fathers decree. 

decree declaring him entitled to the -,, , • A-i* xu^ xu v i. 

^ ^. . , The plaintiff was thus thrown back 

estate of Ohmtamun, as reversioner, "^ , . ^ ^ vi. v v 

V , . / 4.. ,, ., on a regular suit to establish his own 

after the decease of both the widows. .... » .^ j. /,!.. . ^v 

_ . , ^ . , « X. ^ . i. title as heir to Cnintamun on the 

Subsequently, but before the death of ^ ^, . ^ „ .. 1 ^ 

^ 2, „ 1 „ , death of Doorga Koowur the last sur* 

Net Koowur, Kanyealall became m- . , _ ... ., 

, ,. ^, , . x.«. Viving widow. Hence this suit. 

aane, «.d h.. .on the ptomtiff. wm ^ ^ ^^ pWntief aUege. that 

duly .ppo,nt«i guwd«a and manager a, aeoree obtained by Net Koownrwa. 
of his estate. , • . u «. n 

^. , . . . 5. «^ .^^ . *^ ft decree against Iflnssamnt Doorga 

The decree obtained by Net Koowar „ ,, 

. . -. ^ . . Koowur personally, and that in execn- 

^..ut Doorga Koowur bamg. a. ^ J^ ^^ ^^ ^^ lif«.i„tere.t 
related above, oome into the .hands of 
th« plaintiff^ he in 1866 appUed to (I) U Moore'i I« A^ 241. 

(a) 9 B. L. B.f 204, note. 
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^^^S dure the tennre itself is to be sold therp is necessity ; but in 

MoHiMA other cases the debt is of a persQoftl nature. [Couch, G.J^ 

ChcndkbB^t 
GdowDHRY of that lady ; and he farther alleges plaintiff and the plaintiff only is the 

T? K H na *^** '^® herielf bonght in the property person who is entitled to the oocapa- 
AcHARjBX ^ ^^® name of her servant Bechnn tion of the estate. It is not con- 
P^o^jTDHKY. Doobey. tended that the form of the snit has 

The right of the plaintiff as heir to in any way prejudiced thQ defendants . 
Chii^taman is disputed on the ground and I shoald find it very di£Bpnlt to 
that his father is not disqualified by hold that tl^e suit ought to fail e^ien if 
insiiiiity which was not congenital, plaintiff is not the heir under the Hin- 
It ip also contended that what was du law. But independently of tl^is, 
purchased at the ezeoution-sale was it is clear that the defendants arQ 
the absolute proprietary title in Lot est6pped from raising the pica by 
Moranwnr, and not the widow's life- their own acts. Rightly or wrongfly, 
]ntere9t, and that Bechun Doobey was they insisted in the fonnec proceeding 
not a nominal purchaser account qt that Kanyealall's right was '.barred by 
Doorga Koowur; that the 260th seo- insanityi and they obtained a decisioii 
tion of Act VlII of 1859 bars of this Court in their favor (a decistoa 
the plaintiff opening up the question which it is not 'my intention to ques- 
whether Bechun's purchase was real tion in any way), and they are bound 
for his own benefit or nominal for the by that decision. They oannot bo 
benefit of Doorga Eoowur, and that allowed to come into Court and plead 
the plaintiff cannot impugn the denl- one defence, and then, as soqn as they 
ings of the defendant Ilun^e with h!)kve succeeded in that and forced the 
Bechun, sach dealings having been plaintiff to take up the position which 
carried on hondjlde with the ostensible they th en assigned to him, turn round 
pwner of the estate. and say he ought to go back to his 

The judgment of the Court belpw fonner place : they took a decision of 
isras in favor of the plaintiff on the fii:st the Court on the point ^nd for all 
point, aqd against him on the others, purposes, connected with this litign- 
The respondents have ohjeoted under tion they n^ust be bound thereby* 
s. 848 to that part of the judgment The next question is whnt passed hy 
which is against tl^em, so th^t the the Pale of the 19th Juno 1866, the 
whole case is before us. limited interest of the widow, or the 

The'first point to be disposed of is absolute interest as it existed in the 
the right of the plaintiff to bring this hj^nds of Chintau^nn. This question 
suit. It IS admitted that either the is sub-divided into two branches : Ist, 
plaintiff himself or his father is the whether in iact the sale was intended 
heir of Chintamun, now that the to be a sale of more than the life- 
reversion has opened out. The plain- interest ; and 2nd, whether in law 
tiff is the legal representative of his irrespectively of the intentions of the 
father. Should his father recover the decree;holder it did operate to convey 
use of his reason, a question naight the absolute estate, 
arise whether he or his son was enti- It scenes to me that there is no room 
tied to take the inhejritance on the for doubt as to the intentions of the 
death of Chint^mun, but in the meau« person at whose instai^oe the sale was 
time there can be no doubt that the held. He was the personal representa^ 
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Mitter, J., goes so far a^ to say that if a widow borrows on a . 
bond to pay rent, that bond is a debt against the whole estate.] „ Mohima 

« Chowdhby 

I'. 
tive of Net Koowifir, and as anoh cwiiing, but evidence has been pven ^^^ ^"''^^^ 
bad an interest i^ recovering from ^o show that it has been destroyed in ^^^^l^J^^^ 
Poorga Eloowur, who held the estate of ^^ ordinary conrse of basines?, and 
Chintama^ ior her life, the money fop the purport of the petition is proved 
which she had become liable as such ^y the valcaJutnama of the 18th 
Jife-tenant, but he was also the rever- j^^^ 1566 appointing the vakeel by 
aonary heir to whom the property ^^^^ ^^ ^^ presented, and by the 
was to oome immediately on Doorga examination of the plaintiff himself. 
Koowut'b death. It jg objected that if the petition was 
It baa been contended that he took destroyed, the vakalutnama would 
•the place of Net Koowur, and n^ust be also have been destroyed / and the 
held to have executed the decree pre- uncertain nature of the first few 
cisely in the same manner as she would answers of the vakil Mohabeer Pershad 
have executed it in, and the fact that are pointed to as indication of the 
^e asked to proceed on her application want of gennii^eness of this paper, 
is pointed t(v Bat that application, it ia true that the vakil does not 
though, by reading it in connexiov with speak very positively about the sale» 
matters not included within the paper but when the vakalutnama bearing 
iiself, it may possibly be construed as his signature was put into his hands, 
containing a prayer for the sale of he identified it at once. This paper 
something more than the personal in<* came from the records of the Court, 
terest of Doorga Koowur, certainly does and contains a memorandum of the 
not on its face show that there was date on which it was flled (viz., 18th 
such a prayer in it. It asks for the j^^e 1866;, signed apparently by 
sale of the rights and interest of some officer of the Oourfc, and if the 
Doorga Koowur : if, when presented defendants intended to charge the 
by Not Kopwur, we are to suppose officers of the Court with substituting 
that ui^der this exprettsion, she wanted the paper produced for another paper 
to attach the reversion, surely we can* not originally on the recordj or 
not hold that, when presented by the with allowing a fabricated record 
reversioner himself, it was intended to to be placed with the genuine re- 
do so. Unless we take fi rijbhookun to cords, they should have pursued 
be of as weak intellect as his father, we their enquiry further. On the evi- 
eannot suppose him to have intended dence now before us, we can, I think, 
to sell his own interest to pay himself, come to one conclusion only, namely, 
Thftt he knew what he was doiLg is t^at there is nothing to warrant the 
manifest from his conduct on the day rejectipn of the vakalutnama as 
Of sale, when in his application to be apuriou*. Even without this evidence 
allowed to bid and to set off his and looking merely to the position of 
claim against the purchase-money the xiarty executing the decree, I could 
jdiould the property be knocked down not persuade myself that he intended 
to him, he distinctly speaks of the to sell anything more than the per- 
Bubject of the sale as the life-interest sonal interest of the debtor, 
of Doorga Koowur. rphid brings me to the second 
The petition itself is sot forth- brunch of the question, on which 
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That is aprainst the Privy Coanoil raling. Thei'e are cases in 

MoHiiii which such claims agaiast the estate hare befen alIo*wed,but they* 

Chundrb Rot 

ChowdAy in fact the whole case of the defendants however ample the remainder mig^ht 

-D .. v^, ... fests. It is contended that the main- be to provide for the widow's daes. I 

Bam Kishobb . ., _ c_ 1 -i a. x. ^ ..• .• 

AcHABjEE tenance of Net KooiTvr was a chsrge *ni not prepared to say that the iridoW 

CuowDBBT. on the whole, and every part of the ooald not under any oircomstanoes 

estate of her hnsband Mnddon Mo- ^*^® followed the property into the 

hun ; that the non-payment of the ^^^ ^^ *^« alienee, \ iot it is wiiie^ 

maintenance by Doorga Eoowur, the ©eseary to discass that qnestion/ but 

tenant for the time, rendered the ^ ^^® '^^ ^"^^^ ^^^ »' «*** ^"»*«* ^ 

•stateit8elf,andnot her interest there- ^ "^^ «^« "*•* do it by a suit ex. 

In, Uable to sale ; that the suit and P"*'*^^ ^"^^ ^""^ ^* purpose, 

decree against her were not in h#r " " "*^^ *^** *^ ^»» * '''^^ *«»i^ 

personal bnt in her lepresentative ^^'^^ Koowor as representing the 

capacity ; and that under that decree^ ®»***® ®' Ohintamun ; bnt it s6em» 

whatever were the intentions of the ^ "• *^* *f she is to be 

person executing it, what was sold, not *>^*®<1 *» representative of Chintanwuir 

having been expressly limited to the *^^ ^^ " personally liable, it must be 

life-interesi of Doorga Koowur, was the "^^^^ ^^"^^ ^*»** ^^""^ ^^ * ^^^ ^7 

absolute estate, aad that the pur- C^iintmnuu. But it is admitted that at 

chaser is entitled to take everything ^ ^o*th Ohintamun did not owe 

that the decree can be made to cover. ««ypo«rfcion of the money, for whicb 

It has been contended that the Net Koowur obtained the decree uud er 

widow of Muddon Mohun was enti- 
tled to a share of his estate on parti" 
tion;but as there was no partition, 
this is immateriaL As matters stood, 
•he was entitled only to maintenanoe. 

The point was considered in 8heo 
Dyal Teiwaree v. Judoanath Tewctree (a)^ 

and the observations of Mitter, J 



eonsideratien. Apparently he did not 
owe Net Eoowur anything for her 
maintenance at that time. The debt^ 
it is said/ was of the nature of instal** 
ments falling due on a bond executed 
by Chintamun; but the analogy is in<^ 
complete, for the claim did not arise 
oat of any act of Chintamun, bnt 



thereon are conclosive. It i» not »lto^ther independently of him, and 

denied that the person, whoever ^^^'^ ^*^^ ^"•^^^ ^"^^^ ^^""^^ ^^ 

he or she may be, who holds it l»«d attempted to ignore it .< the agree- 

estate for the time being, holds the »«"*«' ^234 (1816-27) between Net 

subject to a charge for maintenance ; ^oowttr and her sons orighiated no 

but, on the other hand, no authority is "«^*» '* merely defined and limited one 

shown which goes the length of laying **^* »lr«ady existed, 

down that each and every part of th<) gy ^he Hindu law, the claim was 

estate is so hypothecated for this ^^^ ^ ^ g^^jj^g^ ^^ ^he bolder of 

charge that the holder, ifj as was the the property at the time when each 

case with Chmtamun, he bad an abso- succe<*8ive annual payment became due. 

late interest uncontrolled by oo^-exis- It is impossible to say that Chintamun^ 

ting rights of sons could not alienate who died in 1262 (1844-45), was then 

any portion, free from the charge, in debt for aUowancts that actully did 



(a) 9W.B.|6U 
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are contrary to the Privy Council ruling. All a widow would ^^^^ 
liave to do was to say she borrowed to pay the rent. The decree Mohjma 

OhunderRot 

not T)eoomo doa for from tvk to sixteen the widow/' but this leaTei it an open ^^^"^^^^ 

yeara later, and that possibjy might qnestion in each case whether a decree r^m Kishorb 

never hare become doe at alt I must ^^ndiog: the estate was fairly and pro- Acuabjbb 

bold that the debt was debt incurred ^^^^^ obtained against her. The Chowdhby- 

by Doorga Koownr herself (or more I»'^o'i^«« ^^ree there referred to was 

eorrectly by Doorga and Eadhe ^°® ^° * '^^* brought by the widow, 

Koowifr, t>ut the infcroduct^on of ^^^^^^ ^ successful, woald have reault- 

Kadhe'fl name in no way affects the ®^ "^ benefit to the reversioners as 

case), welt as to herself ; but when the oir- 

This then being a debt incurred by C'i™«*ances are reversed, wben the 

Doorga Koowur, can she be said pro- <»o<*^ct of the widow is prpjndioial 

perly to represent ajl persons interest- *^ ***® interests of the reversioners, 

ed in the estate in the suit brought ^ ^^ ^^^ think we can say that a 

against her, or miist the suit be held to ^ecroo in a suit against the widow in 

have been against her pe;-sonally. As- temporary possession is necessarily * a 

snming for the moment that Doprga ^®o'*©® binding on all persons who 

Koowur's income, from tiie properties **^* ^^^ estate in succession to her. 

ofwbich sl^e was teaant for life with ^ think it is clear that a suit against 

the rights of a Hindu widow, was ^^^^ establish a sale made without 

ample to provide for Net Koowur's '®^^ necessity would not in any way 

allowance, as well as her own necessary ^nd the reversioners, and that she 

expenses, it could not be asserted that °°™'*^ ^°' ^ "^'^ ^ represent them 

tbeie was any legal necessity snffi- ^^ "°°^ * *"'*• ^^^ ^ '*"* ^ ^^ ^^^ 

cient to render vaUd ap alienation by "^^ becomes their proper representa- 

ber. A refusal to pay the allowance *'^* "" * "*^* ^^"^^'^ ^ '^^°^^®'' * 

out of the income, i^nd an alienation ^e™*"^^ accruing entirely through her 

of the corpus to raise money for satis- ^*nlt, especially as there was no 

faotion of the claim, wonld be a wholly prayer in the plaint that the estate or 

indefensible act, and an invasion of ^ny particular portion of it should be 

the rights of ^he reverisonary heirs, declared liable to sale in satisfaction 

Can it then be said that the person of the claim. It is said that the 

wbo bad so invaded their right was a rights of Net Koownr are secured on 

proper person to represent then) in a the estate, and that her rights are not 

suit brought to establish such a sale abridged, because Doorga Koowur 

JM yalid against the estate? In held something less than the absolute 

the BMvagunga case fa), which has interest. I am fully prepared to admit 

been qnoted, their Lordships of the it. But the only result, as far as I can 

Judicial Committee no doubt do ■®®» i* that if Net Koownr desired to 

flay, that "it is obvious that there push her remedy beyond the life-inter- 

wonld be the greatest possible incon- est of her debtor, she ought to have 

wenience in holding the enoceeding made the heir expectant a party. Bad 

heirs were not bound by a decree she done so, I think suoh heir woald 

fairly and propdrly obtained against have been entitled to ask the Court to 

(a) d Moore's 1. A., 639, at p. 604. 
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^^^^ here was not such a decree as in hhan Qhunder ititter v. Bulcsh 
MoHiMA -4Zi Soudagur {1), where the inteiest of the deceased proprietor 

Chowdhby make the decree with a proviso that parties, I would hold that ther* la 

R KisHOEB ®^®o^'Jon ehonld issae aglainffb the no evicJenoe to show that the suit was 

AcHARJEB defaulter in the first instance^ and anythfftg more than a personal action. 

Chowdhby. against him (the reversionary heir) only The respondents rely on a passage 

after the interest of the defaulter at the corclusion of their Lordships' 

bad heen ezhansted. 5°^g™ont in the following terms :— 

Namerous cases have been cited in " Their Lordships ^ish it to be under- 

which decrees against a widow have stooct that they leave unimpaired the 

been held to be binding on the re^ general rule tfiat in a suit brought by 

Tersioners, and in which sales of the a third person, the object of which is ta 

widow's interests have been hell to recover or to charge an estate of which 

convey th^ entire estate j but it is a Hindu widow is the proprietress, 

admitted that it in all these cases the she will, as defendant, represent and 

debt to be recovered was one existing protect the estate as well in respect of 

before the widow entered into posses** her own as of the reversionary 

Bion, and not one arising out of her inte lest ;*' but for their purpose they 

neglect to do her duty. must expunge the words " and 

In the case of NugenderchuncUr protect.*' Their Lordships say not 

Ohase V. Sreemutty Kaminee Domee (a) merely " represent," but '* represent 

cited by Mr. Woodroffe who appeared and proteet," and I think we are bound 

for the appellants, it was held to hold that where protection ia 

that when an action was brought evidently absent, representation of the 

against a person in possession of an reversionary interest is also wanting' 

estate with a limited interest, in the ^^^ moreover their Lorships refer 

form of a personal action, and the to suits of which the object is (either 

decree gave no remedy against the expressly' or by necessary implication 

estate, it could only be enforced from the facts) to recover er charge. 

against the property of the person in the estate. 

possession including her limited inter- ^ have assumed that D.oorg» 

est in the estate. In that suit, the ^oowur waff hi a position to meet tike 

personal nature of the action was, no demands upon her : looking to the 

doubt, fixed by the form of the vnit ^orm of Net Eoowur's suit, it seems 

as under s. 9, Act I of 1845 : in the hardly necessafry to go further and 

suit of Net Koowur we have not a enquire whether this was so in fact, 

specific enactment which distinctly but, as there ia evidenee on the peint 

determines the nature of the action ; before ns, it may be as well to refer to 

but in the absence of any specific it briefly. 

prayer mthe plaint to make the estate j^ the oirfiet. I think, We may 

liable, and the corresponding absence fairly presume that the allowance 

of any specific declaration in the for maintenance was a reasonable 
decree of the liability oftiie estate, and charge, which the estate could bear, 
looking to the origin of the debt, and 

the omission to make the reversioners [}J Marah., 614« 

(a) 11 Moore's 1. Av iA 
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bmng sold, the estate passed. That decision was approred ofby the ^^^^ 
Privy Caancil in The Oeneral Manager of the Raj Durbhunga v. CHUNDfisKo* 
tlahataja Ooomar Ramaput Singh {IJ.- In those cases the debt «. 
was duo by the husband. The decree here is, in principle, ^^ Kishork 
similar to thitt in Brijbhookitn Lall AtDstee ▼. Mahadeo Doo&ey(2), GaowDfl&Y. 
whore there was a claim to be satisfied annaally, and it waa 
Bsaamed thaft there were ample profits, and it is submitted that 
the same assumption should be made here* The first Court did 
Bot decide whether there was any necessity : the lower Appellaty 
Coort professes to decide that question by merely saying that 
ilitter, J., held in Teluck Chunder Chuckerbutty v, Muddon 
Mohun Brahmin Joogee (3) that a decree for rent is a debt 
against the estate ; therefore he assumes there was necessity. 

Baboo Doorga Mohun Doss for the re8pondents.--->The only 
ground on which the plaintiff claimed the property was that 

Without iindnly oni'tailing the profits There is nothing to show how the 
derivable by the two sons of Mttddon incttmbrances grew np, which ended 
Mohan, ^'hich Babseqtiontly accn- in the widows having no stiffioient 
niiiiated in the hands of Ghintaman. income to meet Net Koownr's olaim^ 
With the exception of the sale of or that they were of snoh a natnro 
inanza6 Birnee, Sower, and some honse as to constitute proper charges on 
property in Chin tatn tin's lifetime, ti the estatr* 

does not appear that the estate of Holding that nothing psssed by the 
Muddoii Mohnn had been materially execution-sale of 19th June 1866 bnt 
reduced at the time when it came into the personal interest of Boorga 
the hands of his son's widows, nor is it Koowur, I need not go on to determine 
Shown that there were incumbrances the farther questions raised by the 
created by Chintaman, which the defence. 

widow? were obliged to clear off. The I wonld allow the appeal, and 
plain^tiff h«\s given evidence to show reverse the decision of tbe Court 
that the property which is the subject below, and make a decree in favor of 
of this litigation was of comiiderable the plaintiff for possession of the 
vahte and yielde<l a saffident income properties set out in the pTaint, with 
to meet all reasonable expendituroi and ooste in both Courts and interest on 
the transactions of, or in the name of, the same from the dates of the decrees 
Becbon Doobey rince the auction-sale in this Court and the Courts below 

also indicate that the property was a respectively at per cent, per annum, 

valuable one: then there were other 

properties which the widows held, but (1) 10 B. L. B, 294 ; 8. C, 14 Hoore't 

which have since passed away from X. A., 605. 

them by sales in execntion of earlier (2) Ante^ p. 145. 

deorees for Net Koo^or^s m^tenanoe: (3) Jnle, p. 143% 

- ' ' 22 
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^^^^ the rights «nd ioiepests of the widow only had been sold 

MoBiMJi under the deerees: and not 'cn the ground that the i^ot 
'^Chowd'JI^y''^^^^^^^ the widow's lifetime. The plaintiff ought to Iwyre 

V. asserted that and prored it. The 'onus was upon him to make 
Bam Kxsbrob. . * . 

AcHABJEB his case complete. £at supposing the rent did accrue in the 
HowMEY. ^^jQ^^a lifetime, it is a debt against the estate as held by 
Mitter, J., in Teluck Ohunder ChuckerhuUtf :▼> Jludion Moktt» 
Brahmin Joogee (1). The question of necessity has not been 
tried at all. The case ought to be remanded in order that it 
should be tried aiow— ^w^obe&ari 8dkoy y» ItoU BiqJHmik 
Fraead (2). 

Mr. Evans in reply. 

The Judgment of the Court ^as delivered by 

Couca, O.J.(who ,a{ter shortly stating the facts^ continued):— 
The case first came to be heard before us on the 16th o£ 
September last, when it was admitted that the decrees were not 
decrees under Act X of 1859, and it was stated that the rent 
which waer the subject-matter of one suit, and for which the 
bond which was sued upon in the second suit was given, waa 
rent which became due after the death of Ghundi Proshad. 

It was contended before us by the pleader for the respondent 

that this had Tjot been found by the lower Courts, and we were 
asked to have the question now raised; but we are of opinion 
that the rent must be considered to have become due after 
Chundi Proshad's death. 

The •first Court, the Additional Subordinate Judge, after 
Stating in the judgment what the suit was for, stated the points 
which arose in the suit for determination. One of them was, 
*^when did Eantisburee die, and whether she was in possession 
• within twelve years next before the date of the suit,'' and the 
'uezt was, '^ whehter the talooks were sold in public sale for 
legal purposes, or for the recovery of the personal debts of 
Kantishuree." The whole of the Judgment shows that the 
case was treated as if the rent had become due in her timoi and 

(i; Jnte, p. 143. (2) 7 B, L. E., Sja. 
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not in the time of her husband. It is true that the defendants, 1^75 

in their written statement^ say that the rent did become due in ytomm 

the lifetime of Chundi Proshad, but they do not appear, on chowdhrt^ 

kbe hearing either before the first Gonrt or the Appellate Gbnrt^ ^'• 

to have asked to have that question tried; On the- contrary Acharjbb. 

the whole case has been allowed by the defendants t© be tried in Chowdhey- 

both the Courts, as if the rent had bec&me due after the deat^ 

of the husband. And they cannot now, simply because they 

made thati allegation m their written statement^, be allowed to 

raise the question. Where parties allow a suit to be conducted 

jn the lower Courts as if a certain &ct was admitted, they 

cannoty afterwards in a special appeal, question it, and recede 

from the tacit admission. I acted upon thia principle in the 

case of Devaji Ooyaji v. Oodadbhai Godebhai (1), which was 

appealed to the Judicial Committee of the Privy Council, 

and the judgment was confirmed. There being an objection 

that there was no evidence to connect the plaintiffs with the 

parties to a certain deedi I said.— ^' This objection was not taken* 

in the grounds of appeal to the Judge, and appears not to 

have been taken before the Munsif. The suit appears to 

have been conducted as if this was admitted^ and when that is- 

the case, we think an objection of want of evidence of the fact 

cannot be taken on a special appeal. Stracy v. BlaJce (2) and! 

Doe d» Child v^ Boe (3) are instances of the application. o£ this 

principle." 

I proceed therefore to consider the case, assuming it to be- 
the fact that the rent became due after the death of Chundi. 
Proshad. 

That distinguishes the presei^ from, the case of I$han Ohun^. 
der Mttter v. Buhsh All Soudagur (4), and the decision of the 
Judicial Committee in The General Manager of the Baj, 
Durbhtmga v. Maharaga Ooomar Bamaput Singh (5), There 
in a suit by A against B for arrears of rent, a decree was 
obtained by A against B^s widow,, B having died pending 
the suit. Under this decree execution was. obtained, and the- 

(1) 2 Bom. H. a. Hep.^ SS. (4) Marsh., 6U. 

(2) 1 M. A W.» 168. (5) 10 B. L. B., 2M; S. 0., U. 

(3) 1 H & B., 279. Moore> I. A., 606« 
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^^'^^ interest of the widow Wjas sold ncder Act !!^I of 1S5&. Tbe 

MoRiicA amoBded certificate stated that the estate was sold by Tirtiie of 

Chowdhrt^ the decree ; and it was held^ reversing the decree of the fiis^li 

^* Court, that the sale was not of the widow's personal iniereaft. 

Bam Kishom ' .*,,,!• -rm « • ^ 

' AcuABJsK bat as representative of her bnsband s estate* vvliat is laid 
Chowdhey, ^^^^ ^^p^^ ^^^ jjgQ -jj ^jj^ ggjg^ q£ j^j^^ Chunder Mitter t. 

Buksh Ali Soudagur (1). is, that where the salt is broagbt id 
respect of a debt due from the hatband, the decree agaiust tha 
wddoWj although it may be apparently a decree against her per* 
aonally ia not to be oonaidered as sooh, bat as a decree against 
ber as the representative of her husband's estate» and the decree* 
xnay be a:i^^c9ted as such. 

In the present case^ the dfbt was not due firm thebusbasd 
and^ if the estate of the husband is to be chared either for tha 
arrec^rs of r^nt becoming due after his death, or for the bond 
which was given by his widow, it can only be upon the ground 
that the debts were necessarily contracted by ths widow, or ander 
Buch circumstances as to make the whole estate liable^ and not 
3;Qerely the interest in it of the person who contracted therow 

The suits were against the widow, and the decree madB in 
both were against her, and purported to be against h^r person* 
ally, l^he question whether the debts were necessarily incurred^ 
c^ as to. charge the estate, was not tried in either of the suits* 
It was not necessary for the plaintifE in either of them tX) prove 
that in order to obtain a decree^ he had a right to a decree 
against the widow upon proving^ \^ the one (^se that the 
ai:reara of rent were due, and in the other that the l|oi^d was 
executed by her. The question, upon which the liability of the 
estate depends, could not be tried in executing tliase d|9oree^ ; 
for s. 11 ot Act XXIII of 1861 only authorizes, thei Court to 
try questions arising in execution of the decree betfireen. tht^ 
parties to the suit. But the question here is. not between the 
plaintiffs in those suits and the widow ; it is between the pur., 
chaser at the sale in execution, and the reversioner^ the perbon 
entitled to the estate after the death of the widow. He was not 
a party to either of the suits in which the decrees were made. 

Nor has the question been . tried in the present suit* Th^ 

(1) Marsh., QU. 
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Sabordinate Jadge^ a$ I have already read^ states as an issue of ^^75 
fact, '* whether the taloofcs were sold in public sale far legal pur- Mohima 
po^es^ or for the recovery of the personal debts o£ Kantiahuree ;'' ^ch^wdh^^ 
but in his judgment he says:-^'' In the present case the bona fide^ v. 
o£ the decree and of the sale not having been impeached, it would ^j^h^kjeb^ 
oast an iasurmountable difficulty upon the defendant to sub- <^HowDnET. 
stftntiate the prio? legal necessity on the part of the widow which 
lm» caused the sale of the property. On the other hand^ an 
attempt has been made by the plaintiff to show that the widow 
had ample means for meeting the demand of the ssemindar, 
but certain tutored witnesses merely stating that she had an 
ioeome of Bs. 500» or 600, is too vagae an evidence to warrant 
a call upon the opposite party to rebut the evidence by any 
negative proof/' That is, instead of requiring the party whose 
title depended upon there being a necessity for the widow to 

contract debts to prove it, he merely says" there wauld be aa 
insurmountable difficulty to his doing so, and throws upon tliet 

other party, the reversioner, the burden of proving the contrary. 
This is what has occurred: there having been some time since a 
personal decree against the widow, the whole of the property 
was taken in execution and sold, and the person purchasing it is 
beld entitled to keep it without proving the fact upon which his 
title depends, because, as the Subordinate Judge thinks, there 
would be an insurmountable difficulty in the way of his sub- 
stantiating it. The question, which ought to have been tried, is 
thus left untried, and a decree has been made in favor of the 

^[efendants without any evidence on their part. 

Then upon the appeal, the DistricC Judge, instead of trying 
the question upon evidence, says: — ''The first question which 

the lower Court should have decided on the merits wffe, whether 
there was legal necessity on the part of the widow to incur the 
, debts uuler which the sales were made;" and as to the legal* 
necessity, he says:— *' It was ruled' in Bistobehari 8ahoy v. 
Lcda Siajnath Prasad (I) that in a suit by a reversioner to set 
aside a sale in exocution of a decree against a Hindu widow> 
plainlifE's cause of action depends oq whether there was l^gal 
MoeBsity for the widow's ihcurrihg the debt which burdened bee 

m 7 B, li. S., SL3. 
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1875 bnsband's estate; if there was, the entire estate wonid pass; 
MoHiB^ if not^ her life-interest only; and the qoestion is^ 'Ms the 

^ChowtT ^Y^ P*y™®°' ^^ ^®°* ^ ^^^ zemindar by a Hinda widow a legal 

V. necessity/' And upon the authority of Teltick Chunder Ohucher^ 

JicHARjEK ^^^y ^- ^vddon Mohun Brahmin Joogee (I), the Judge held 

CuowDHBT. that tbe mere fact of the claim against the widow being for 

arrears of rent made ifc a case of necessity, and withont taking 

any evidence on the sabject, decided the qoestion agains^ the 

plaintiff. 

In that case, Mitter, J., does say that'Hhe rent doe to the 
zemindar cannot under any circumstances be treated as a per- 
sonal debt of tbe widow; and if the zemindar thought it proper to 
put up the properties now in dispate for sale for the realization 
of that rent, after having obtained a decree for it in due course 
of law, the reversionary heir can have no right to come in after 
the death of the widow and take back those properties from the 
bands of the purchaser. If the widow have contracted a debt 
to meet the zemindaTV4emaud for rent^ and then alienated a 
part of her husband's estate for the satisfaction of that debt, the 
alienation would have been good and valid in law ; and we do 
not see reason why less effect is to be driven to a decree passed 
by a Court of competent jurisdiction, in execution of which 
decree certain properties belonging to the estate of the widow's 
husband were brought to sale and purchased by the specia 
appellant's vendor." 

We have only such information of the facts of this case aa 
can be obtained from the judgment of the learned Judge. It 
does not appear whether the rent which was the subject of the 
suit became due after the death of the husband. Possibly it 
did. If it did not, the case would be like Ishan Chunder Milter v» 
Buk^h Mi Soudagur (2) aud The Oenerat Manager of the Raj 
Burhhunga v. Maharaja Coomar Ran}aput Singh (3). But the 
learned Judge when he speaks of what the zemindar might have 
done, probably thought that this course had been taken, and that 
the zemindar having obtained a decree in due course of law^ ii 
anthorized the sale of the whole of the estate. If tbe judgment 

(1) AnUy p. 143. (2) Marsh.^ 614. 

(3) 10 B. L. B., 294; S. 0., 14 MooJa's I. A., 605. 
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goea to the extent of holdiof; that a decree {or rent doe from a 1875 
widow, and ctgainst her personallyi can^ from the mere fact of MbuiMA 
it8«beiDg a decree for rent and withont any evidence, be ^^^si- ^^^^^^* ^^^ 
dered as a decree for a necessary debt (the sait in which it is «. 
obtained being one to which ths reyersioner is not a party, and acuaJuT 
therefore has never bad an opportunity of contesting whether Cuowourt. 
thefkbt was a necessary one)» it is apposed to the jadgment 
of the Judicial Committee of the Privy Council in Neugender^ 
chunder Ghoae v. Sreemutty Kaminee Dasaee (1). There> a 
decree having been obtained against a widow in respect of 
a charge which she had made^ it was held that it could 
only be enforced against such interest in her deceased bus* 
band's estate as she possessed. And their Lordships pointed 
out ihat> if the person obtaining the decree had a right 
to sack a decree as would affect the estate of the husband^ 
and be anything more than a decree against the widow person- 
ally, the suit ought to have been one to enforce the mortgage 
and to make it a charge upon the estate. Their Lordships say 
that it was impossible for them to upset the decision of the High 
Court, which in substance only affirmed that an action brought 
nnder 8. 9 of Act I of 1845 is only a personal action, and 
that ia an action which was personal against Kaminee Dossee 
as the possessor of the talook, only her property and her interest 
I in the talook can be affected, and that an equity which the 

plaintiif possessed, and which she might have enforced against 
the owners in reversion also, cannot be enforced against them in 
a suit brought to extend and enforce a personal decree against 
the possessor of the limited interest. They then say that they 
'« wish it to be understood that they leave unimpaired the general 
rule that in a suit brought by a third person, the object of which 
is to recover, or to charge an estate of which a Hindu widow is 
, the proprietress, she will, as defendant, reprsent and protect the 
estate, as well in respect of her own as of the reversionary 

interest," 

This passage was relied upon before us, but it is not appli- 

cable to a suit like the present. Here, the suits upon which the 

decrees were obtained against the widow were not suits in which 

(1) 11 Moore's I. A., 241. 
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^^^^ i^Q widow cottld be said to ropresent^ or protect the estate ia 

MohiUa respect of the reversionary interesti 
^CHoTmm^'' Their Lordships were speaking of sttita where the wicUwr 
^- might be suing to recover property which she said was part of 
AcHiRjeie the estate^ or where the widow might be saed for the recovery 
CaowoHBr. qJ property in her possession as part of the estate, and whioh 
she would bring or defend as representing the estate^ and not 
only in respect of her own interest. Here the snits were against 
the widow only, she cannot be said to have been defending them 
as representing the reversioneri or as protecting his interest* 
She was defending on her own accoant j and the suits were not 
framed in such a way as to 8e»k to have the whole of the estate 
charged* The reversioner, the person who was interested in 
preventing that. Was not a party to the saits^ and had no oppor- 
tunity of being heard* 

The result of the authorities appears to be that where the 
debt has not accrued in the lifetime of the husband and is nott 
his debt so that the widow is sued as his representative! the 
decree against her in a suit to which the reversioner is not a 
party^ can only be conoidered as a personal decree against her^ 
and be enforced by the sale of her interest only, except where 
the proceeding is one which authorisses the sale of the tenure 
under Bang. Act VIII o£ 1869. Here the plaintiff, who sued 
for arrears of rent^ did not take the course which he might have 

adopted) and ask to have the tenure sold for the arrears due iQ 
respect of it. He sought and obtained something different 
from that, and under his decree he sold other tenures. It is 
found that what was sold was not merely the tenure in respect 
of which «he rent accrued, but others. In fact, having obtained 
a personal decree against the widow* he executed it against any 
property of hers which he thought fit. 1 think that the Courts 
were wrong in treating this as a sale in execution of a decree 
for a necessiiry debt, and in holding that the plaintiff is not 
entitled to recover. The second suit was upon a bond for 
arrears of rent of which a very small part was due in respect of 
the property which was sold in execution, and in neither case 
was there any proceeding under Beng, Act VIII of 1869. 
Then the question is^ rrhKb is the effect of this upon the plain- 
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t iff *s right to recover. It does not appear to be disputed that ^875 
the plaintiff is the reversioner. The issue was raised in the Mohima 
fiiKt Court "whether there was a legal necessity. The defeud- ChundeeRotc 

" / CUOWDBRT 

anta had an opportunity. o£ offering any evidence upon that v, 

which they thought fit to give. It appears from the judgment Achabjek 
that they did attempt to prove it. The plaintiff gave some Chowdhey. 
evidence to disprove it, bitt the burden was not upon him to do 
this- The issue having been raised in the first Court, and tho 
defendants having had an opportunity of giving evidence upon 
it, and not having done so, it would not be right for us now to 
remand the case iu order to have that question tried. Indeed it 
wonld appear from the judgment that it would be of no service 
to the defendants to i-emand it for that purpose. But whether it 
wottW, Ot" not, it is ny)t right that fresh evidence should bo now 
prodncod, the defendants not having thought fit to give the evi- 
dence when the issue was to be tried bv the first Court. Tho 
consequence is, that the plaintiff has shown that he is entitled to 
the property the widow being dead, and the defendants whose 
title depends upon the sales'in execution have failed to show that 
they acquired by the sales more than the right which the widow 
had, and which has now been determined. The result is, that the 
plaintiff's claim has not been met by any proof on the part of 
tho defendants, and that he ought to have a decree for tho 
recovery of the property, with costs in all the Courts. 

Appeal allowed, 

ORIGINAL CIVIL. 



Befeore Mr.Jusiico Fontifex. 
KILMADHUB MOOKERJEB t;. DOOKEERAM KUOTTAU 



AND OTHEIIS. 



1874 

Aug. IS <fc 
Action for slander — Misjoinder — Special Damage. 20. 



An action for slander cannot bo brought jointly against several deCondanta 
separate action? should bo bronpjbt a^'iinst each. 

QiiCBre. — Whether words implying "you aro a drunkard, thief, choat, and 
tile piramour of your sister-iu-lavv, you bastiinl,*' npyiliod to a Bral.inin, aro 
actionable p^r 5C, without allegation of .Special damage. 

Suit to recover the sum of Rs.2, 000 a.H daniaoi'os for slander. 
• The plaint stated that the plaintiil was a Hindu holonging 

23 
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1874 to a bigb Brahmin caste, and, aocordinj; to the nsageSj manoers 

NnJCADAUB <^^ oasioms of the 'Hiodas of Bengal, enjojed amongst his 

MuoKiBJSB •Hindu countrymen a high Special position; that in the year 187* 

Doof BiBAM the plaintiff was by reason of his good birth, liberal edncation, 

KvoTTAB. «nd nnexceptional moral character appointed to be theaasiataot 

bead master of an English school at Bnrranagore in the 

Suburbs of Calcutta called the *' Bnrranagore School," and, 

at the time of the committing of the grievances - hereiiialter 

mentioned, he was and still now is the assistant head master 

of the said Bnrranagore school, and still held that positon ; 

that on the 12th of July 1874 *the defendantB falesly and 

maliciously spoke and published of the plaintiff in manik- 

tullah -street in Calcutta the following words in the BengaK 

language, that is to say,^^" "^tSpT, IfJjT^ fWWtrniTy OTHf 

^^"^iStm^^TS^X^C^Wl ^tick said words being 

translated into the English langu€^e have, and were nnden tood 
by tke persons to whom they were so published to hare, the 
meaning and effect following that is to say, ''yon are a drank- 
ard, thief, cheat, you are the parmaonr of your sister-in-law, 
Nistarinee* you bastard ;'' thataccordingtothensnage8,mann6r8f 
and customs of the Hindus of Bengal, no person who is not of 
legitimate birth can be a Brahmin, and it is an inexpiable offence 
for a Brahmin to drink any intoxicating liquon and any Brahmin 
guilty of the offence is liable to be excluded from caste and to 
lose all the privileges and immunities enjoyed by the Brahmins ; 
that the defendan ts'object in speaking and publishing the words 
aforesaid was to show that the plaintiff was an impostor in so 
for as the plaintiff was known and respected as a Brahmin, to 
procure the plaintiff's ezclubion from his caste as being a drunken 
person, to lower the plaintiff in ihe estimation of his oountrymen^ 
and to injure the plaintiff in his prefession as such assistant 
head master as aforesaid with his employers; and that by 

reason of the defendants' conduct the plaintiff has sustained 
damages to the extent of Rs. 2,000 which he sought to recover 

in the present suit. 

Three persons were joined as defendants in the suit. 

An application was made to take the plaint off the file on the 
ground that the defendants had been wrongly joined in the suit. 
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Mr. Kennedif kl support of the application.*— The defendants 1874 
might to have bQ^n saed separately ; a joint action cannot be "^17 



MADHUB 



maintained against several persons for verbal abase : see Chitty Mookbbjbb 
on Pleading, 7th Edition, p. 97, and Chamberlain v. White (1) doo«krah 
and other oases there cited. See also as to separate indict- Kuottau. 
ments for oxercisiug a trade, Bex v. Weston (2), and for 
perjnry, Bex r. Phillipa (3). It is not necessary to join all the 
defendants in actions of tort ; bat recovery of damages against 
one bars an action against the others. There is not enoagb 

alleged in the plaint to snpport an action for slander. There is 
])0 indictable oftence imputed to the plaintiff by the words used-— 
Feise V. hinder (4) . The mere calling a person a thief is not 
anfficient— Pen/oZd v. Weetcote (S). These are words of mere 
▼nlgar abase, and no persons except the plaintiff and defendants 
were present. The words mnat, to make them slanderous, be 
spoken of a person so as to tend to injure him in his profession. 

Mr. Bannerjee^ con^tti.— This is a case between Hindns^and ihe- 
English law would be inapplicable. That law has been Held in 
several cases not to apply to Uindns — Attorr^'Qeneiml v. Sumo'* 
moyee Doseee (6). It is in the discretion of the Court what law 
to apply in snch a case as this ;. therefore it is not to be assumed 
that English law applies.. It is submitted the law to guide the 
Courts in this case is that laid down in eases decided on appeal 
from the mof ussiL From the principle laid down in Ohambw^ 
lain V. White (I), it 'might be inferred that in cases of assault 
and battery where the action ofi one defendant is not the action 
of the others, a joint action would not lie, but such an action 
will lie ; see Chitty on Pleading, p.. 96 ; Mori'ow v. Belcher {7y 
As to jioint iodicttnents* see Bex v. Benfield (8), in which 
two persons weve jointly indicted ior uttering a libellous song,.and 
JBe^ V. flerrM/i (9) . [iiv. Kennedy^— Morrow r. Belcher (7) was 
a case of trespass, this is not trespass.] Trespass is not used in 
the technical sense, but means wrong or injury. In a case o£ 



(1) Or. Jao., 647 


(6) 9 Moore's I. A.. 523. 


(2) 1 Strangd, 623. 


(Tj 4 B.& 0., 704. 


(3) 2 Strange^ 921. 


(d) 2 Barr., 980, at p. 985 


(4) 3 B.& p., 372. 


(9) 2 Moo. & Rob., 219. 


(6) 2 B. &P., N. B., 335w 
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3874 tort, the person injured may at his jBlectioa suo rU or any 

NiLMADHrB^ number of the wronp^-doers — Ga.hell v. Vaughan {!)• If aa 

MooxERjL--. jiQtion will be jointly in a case of assault, why ehonld not tjio 

DoosEBRAM form of action be the .same in a case of verbal abase? The former 

Khottah. QausQs physical pain, the latter mental- pain. Here such a 

combiuaiion of intention is shown as to make aU the de£endaQt^ 
responsible for the acts of one atiothcr. The plaintiff was 
justified in bringing the suit in .itp present form. The proper 
course would be at the hearing to dismiss the suit against 'any 
defendant unnecessarily joined. Wliatever maybe the English 
law in the matter of pleadings, this Court is governed by Act 
VllI of 1859. There have been casus in which such an action 
has been allowed to bo joint — Kali Kumar Miiter v. Ramgati 
JButtacharji (2) [Mr. Kennedy, — Thcra appears to have been 
only one respondent there] and Altaf Hossein v. TasuddooJc 
Uosscin [ZJ, In England such a case has been allowed; the 
objection however was not taken — Maitland v. Qoldney (4) 
[Mr. Kennedy. — That was an action for libelin a*a afidavit.] It 
is cited in Addison on Tort., p. 811, and St&rkie on slander, p, 834 
as an authority that two can be sued together in such a case« 

As to the words being actionable, it is said they must be 
actionable per se, as no special damage is alleged. But an action 
will lie for mere verbal abuse — Moult'eo Gholam Hossein v. Hiir 
Gohvnd Dass Tush'ddar (o) and Shaikh Tukee v. Shaikh Khoshdel 
JBisivas (G). [Mr. Kennedy, — ^That 'ia only in the mofussiL 
KasJdram v. Bhadii Baviiji (7) shows the distinction between a 
suit bvought in the mofiissil and one in the High Court.] It 
would be monstrousjf one law is to apply to Hindus in the mofussil 
and another in Calcutta. It is not necessary for the plaintiff to 
show special damage, the words are actionable per se. Calling 
a man a thief is actionable as imputing an offence punishable by 
• law — Tomlinson v. Brittlehank (S) ; if not it is for the defend- 
ant to show the word was not intended to bear its usual 



(1) 1 Wm. Saunders, 291/; Coke on (5) 1 W. R., 19. 
Littleton, 232a. (G) 6 W. R., 151. ' 

(2) 6B. L.K., App., 99. (7) 7 Bora.n.C- Rep., A. C.,.17 

(3) 2 Arga IT. C. Rep.. 87. (S) 4B. & A., 630. 
(4; 2East, 4t:o. 
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digniBcation, but was merely a general term of abase, and this ^^^^ 
ehonld be shown not in demurrer, but at the hearing of the oase^; Nxluadhub 
see also Fewler v. Dowdney (1). In Starkie on Slander it is MboKKaiM 
said (p. 29) an action for slander may be maintained without proof Dookrvbaic 
of special damage, 1.— -If an indictable offence be imputed ; 
2. — ^If a contagious or infectious disorder be imputed; 3. — If 
any injurtous imputation be made affecting the plaintiff in his 
office, prdFessiou, or business ; 4.-— If the words tend to the 
disKerison of the plaintiff*. The present case would come under 
the first, third, and fourth heads. It is submitted that the same 
rule should apply to a Brahmin as to a beneficed clergyman, 
as to alleging anything against his moral character. The 
Brahmin .has sacred duties, and his great authority to confer 
obligations' by the performance o( them lies in his reputation 
{or sanctity. [PoMnFsx, J.-^Th'e plaintiff does not say the 
defendants knew he was a Brahmin.] They would have known 
it .by his name. As U> the dignities of a Brahmin, see Menu, 
Ck. 1, p. 12, v. 87, "^and following verses. It is submitted 
that calling a Brahmin a drunkard and a bastard are words 
actionable per $e. The artificial distinction' between oral and 
written defamation which has obtained in England, should not 
be applied here. The cases are inconsistent and irreconcilable. 

Mr, Kennedy in reply —Tp apply English law is not intro. 
dncing a new law. By George III, c. 70, s. 21, there are 
certaii^ cases in which Hindu law is to be applied : this case is 
not one, therefore the ordinary law must be applied. The law 
of escheat which it y^hs held in Atiomey-Oeneral y. Sumomoyee 
Do93e5 (2) did not apply to India is a very special law. It is not 
a proper analogy to put a mere Brahmin on the footing of a 
beneficed clergyman ; if 1 e were Bpurohit or a guru^ ft. e*, a 
Brahtnin in the actual exercise of the most sacred of his duties, 
the analog would be more apparent. 

The principle as stated in Starkie on Slander, p. 338, is the 
same as that laid down in 47 Edward III, fol. 16, c. 23. In 
llaitland y. Ooldney (3), the point of the form of action did 
not arise. In Kali Kumar Mitter v. Ramgati Bhuttacharji (4), 

(1) 2 Moo. & Rob., 119' ^3) 2 East., 426. 

(2) 9 Moore's I A., 523. (4) 6 B. L. B., App., 99 
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^^"^ Uiere obIv appears to haerd been one re/sponderit, and the point 

NiLMADTiuB ^Y as not decided. 

MooKERjfc Cur, adv, ault. 

DooKBERAM PoNTiFBX, J, — I have looked at the English authorities cited 
jiHoTTAH. ]3y j^jj. Keuneiiy, and have no doubt that the rule is that when 
a defendant is sued in England for verbal slander, he must be 
sued alone. If that had been a rule of procedure only, I 
should not have been bound to follow it here. But I think it 
is not only a rule of procedure but one of convenience founded 
on reason. Each person sued for verbal slander is responsible 
pnly for what he himself has uttered, and the pluintiff is not 
entitled to bring him before the Court while-he is proving his 
case against another defendant for what the first defendant 
is not himsolf i*esponsible.' In libel, eath peraAn*. is liable for 
the entire publication, and therefore they may be properly sued 
^of^ether. As to whether the words complained of here are 
libellous fey sc, I must eay I ' have doubts upon the matter, and 
I must give the plaintiff the benefit of those doubts. I there - 
fote give tho plaintiff leave to elect which of the defendants 
he wtll proceed against in this suit, and give him liberty to 
briug fresh suits asyainst the other defendants whom he dismisses 
fi:om this suit. Actions for verbal slander ought not in mj 
opinion to bo encourafj^d. Unless there are special damages 
proved, tho Court will.be very reluctant to give any damagep* 
]t is not necessary that the Court should give even nominal 
daraHges. It is for the plaintiff to consider whether ho thinks 
it worth while to go on against any one of the defendants. 

The Court on the application of Mr. Honnerjee then granted 
permission to proceed against the third defendant. The plaintiff 
to pay the costs of this application (1). 

Attorney for the plaintiff : Baboo T. B. Chatierjee, 

attorney for the defendants : Mr. Remfnj. ' 

(1) Before Mr. Justice Phea>\ Anartion for sUndor miy he bronnrht 

jointly acrninstRevoral defendants where 

7 he Ibth March 1875. tba words spoknu nj-o not actionable 

'per se^ but only become so by reason of 
WOOZEERUNNISSA niHEE v. SYED tbc special <lj»mn;5o, which is tho reanH 

MAHOMED HOSSEIN AND OTIJLHS. ''J '\^ conjoint action of all the 

defcnaants. 

Action for Si anthr-^ Mi shnndcr— Tina was an action agaiost acTon 

Special Damages. dcfoudante for a'aa'ier. 
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APPELLATE CIVIL- 



Be/ore Mr, Justice Glover and Mr. Justice Mitter. 

DELKOOS BANOO BEGUM (Dekindants) v. NAWAB SYUDASHGUR /^^foo 

ALLYKHAN and otheks (Plaintiffs;.* ^^^' ' 

Jfalcf—Mahomedan Law — Shiah Sect — Public ami Private Endowments— Act 
ZJE of 1863, fi*. 4, 7, ^ IQ—Begulation XJX of 'iSlO— -Jurisdiction of 
Civil Couri--Couft Fees Act {VJI of \S10)y 8ch. ii, Art. 17, cl 3— Stomp 

Suit to remove MuiawalU — Consequential Relief — Pardanashin — Onus 

Proband*. 

A, a Mahomedan lady, executed a wakfnama purporting to dedicate tho 
whole of her property to an iniainbara in her house, for tho purpose of perpe- 
tuating various Shiah corcmouies. By the wakfnama she constituted herself 
loint-mutawalli with one B, and caused the names of herself and B as 

The plaintiff stated in her plaint insano's affair be registered? Sir, 

that she was a Mahomedan lady of Ram Narain Doctor hnving seen told 

position and property, residing, accord- her iusane';'* and that tho remaning 

ing to the custom of this country, in dofondants, "who are all tho dependants 

strict seclusion ; that wisliiug to regis- and friends of the said Mahomed 

ter a power of attorney, she sent for Hossein, afterwards and before tho 

the District Registrar of Assurances, execution and registration of the 

but that upon his arrival the first said power of attorney, in pursuance 

defendant (who was a co-sharer with of the injurious and malicious design 

her, and who, with the other defendants, of tho said Syed Mahomed Hosseiix 
resided in tho same house, though in aforesaid, at his request and hi order 

separate apartments from the plain- to give color and support to bis aforo* 
titif) " contrivi ng and intending to said false, malicious, and defamatory 
injare and defame tho plaintitT, and words, addressing themseWea to each 
to hinder and prevent tho plaintiff other and the said Registrar, falsely 
from procuring the registration of the and malioiously spoke and published 
said p ower of attorney by the said to the said Registrar, of and concern- 
Registrar, falsely and maliciously spoke ing the plaintiff tho words following" 
and published to the said Registrar Chere followed the wordB made use 
of and concerning tho plaintiff the of above) ; that by reason of the said 
false, malicious, and defamatory words false, malicious, and defamatory words 
following:— • ^^*<.H "! >Sfa<|d^>il f^ so spoken and published by the 
^fUt^} '^t!k^ ft^K ■ftpWt^' CTfi^MTT defendants of and concerning the 
TTl^45r>?t5[^^.Tr5r5T^^^^<aW plainUS, tho Registrar was misled 
*ttSt4 40»iU '* ^^^^^ ^^ ^ ^^y* Woozce- and deceived respecting her sanity, 
runnissa Bibeo is insane. How can the and under the provisions of tho. 

* Regular Appeal, No. 63 of 1874, against a docreo of tho Judge of Zilla 
2i.perguiiiiafl, dated tho 2lat March 187-Jr. 
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1875 mntawallis to be sabBtitntM in the Collector's register for her own name lus 
owner. On the death of B, A aoted as the sole mutawalK* The wakfnama was 



Dklroo^ 
Banoo Bboum P^bl^cly registered. Bnt though the property was styled wakf, and A Iho 

V. mntawalli thereof, in all docnmenta connected with the estate, A all alongf oob- 

Nawab Stud tinned to deal with its absolate proprietress, and the dedication, thongh made 

Khan ^^ 1852, was never under, the control of the Board of reveme or of local agents. 

In a suit which the plaintiflEe obtained leave to institute under s. 18 of Act XX 

of 1863 to remove A from the the mntawaliship on the ground of misfeasanoe, held 

the wakfnama did not oonstitnte a public religions establishment within the 

meaning of Act XX of i863, and that therefore th& Judge below hafl no 

authority to give the plaintiffs under s. 18 leaire to sue, nn# that liis deoision 

was consequently ultra viret. 8. 18 of Aot XX of 1863 applies only to aaob 

religious establishments as were under the control or superintendence of the 

Board of Revenue or of looal agents under Kegolation XIX of 1810, and were 

transferred to trastees or managers under s.. 4 of the Aot. Held also that 

where the defendant who was shewn to be an illiterate pardon ashin ladj^ 

denied on her oath that in eiecutio^ the wakfnama she had any intention of 

Begistration Act, 1871, lefuaed to statements^, raised various defences,. 

register the power of attorney until some denying that they had spoken- 

the plaintiff skoold satisfy bim by the words imputed to them, others 

competent medical authority that she pleading^ simply not guilty, and some 

was a person of sonnd mind and Intel- alleging that the words spoken by 

lect, and that by reason of the pre* them were true. 

raises, she was comfelled to engage the The case catae on for settlement of 

services of Dr. Woodford, and to s«b- issues^ 

mit to being examined by him toaoh- 

ingher sanity, and to appear unveiled Mr. Woodroffs for the plaintiff. 

before bim, and to converse with himi Mr.. Lowe for some of the defend^ 

unveiled, contrary to the manners and antsc 

custonM of respectable Mahomedan 

ladies of thia country, wheseby she lir. Branit0)9 for the others^ 

was annoyed and distressed and eom-^ Mr. Bran$on took the preliminary 
pelled to undergo great inconvenience objection that the suif could not be 
and indignity, and was further put tu maintained in its preseht form, but' that 
expense in paying Dr. Woodford'a tne defendants osglit to have been sued 
f6es and other ,ohar^. Finally, she wreixdlij'^ChamberUnnY.Whiie {a/, . 
alleged that Dr. Woodford having 

certified to the Registrar that she Fbjoab, J , overruled the objection, 
was yieieotly sane, the latter registered pointing out that in the present case 
the potfer of attorney. She prayed the words spoken were not actionable 
that the defendants might be decreed* per se, but became so by reason only 
to pay her Rs. 25,000 as damages for of the special damage, which was the 
the wrongs alleged. result of the conjoint action of the 

The defendants^ ia their written several defendants. 

iaj Cr. He, 647. 
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oreating «ii absolute wak!, or that she understood the elbot of tbe deed 1875 
^Hen ibe exocnted it> the onai wae on the plaintiffs to show that she was ,v* 

DvLBOOS 

fally aware of the character of the document and its legal effect, and Bakoo Bboux 
that she had proper professional advice at the time of its execution. In the v. 

Absence of such proof, Md that the deed was not binding on her. ^boub AfcM 

TVkere the plaintiffs sued for a declaration that a mntawalli had been gniltj Ehait. 
of QiisfoasaDCe, and asked to have her removed from the mntawaUiship and 
tfaamselTes appointed in her place, whereby thej would have been entitled 
to a share in the profits of the wakf, heldf that the fixed stamp fee of Rs. 10 
required by d. 9, Art. 17, Sch. ii of Act VII of 1870, was not sufl^oient ; but 
tbe plaint should bear a stamp of a value proportionate to the subject-matter 
of thesBit. 

Tai8 WM a anit by the plaintiffs, as tnOBEibers of the Maho- 
meclaa oommanitj, against tlie defendant, as the mntawalli of a 
certain endowment, for her removal from the office on the ground 
of misfeasance ^itb the wakf estate. 

The plaintifEs alleged that on the 25th of Zikad 1268 A.H. 
(corresponding with the 10th of September 1852), the defendant 

Debooa Banco Begnm execated a deed of endowment or wakf- 
aama^ whereby she dedicated absolutely the whole of her property 
to a certain imambara ; that she constituted herself and a 
certain Jigri Khanum joint-mutawallis of the wakf estate ; 
that Jigri Khanum dying shortly afterwards, the dafendant 
liad ever since acted as sole mutaWalli : that for some time 
past the defendant had been misdealing with and misappro- 
priating the trust property, and that she had lately made over 
a portion of the estate to the nse of a Hindu deity. And the 
plaintiffs prayed for the removal of the defendant from the 
office and for the appointment of a qualified person thereto, 
pointing out that the plaintiffs Ashgur Ally and Ahmed Ali were 
heirs to the defendant* and were competent and anxious to 
protect the wakf estate. The plaint was engro9sed on a stamp of 
» Bs. 10 on the ground that the relief sought for was with 
reference to the office of a mntawalli, and could not be estimated 
in money-value. 

The plaintiffs, on the 29th of November 1873, obtained leave 
from the Judge of the 24-Pergunna3 to institute the present 
suit under s. 18 of Act XX of 1863, and the plaint was 
filed on the 17th of January 1874. By the deed in ques- 

24 
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1875 (^QQ^ (jIjq defendant declared tkat slfe endowed the whole of 
BsLsmoB her property in perpetnity, and provided that the income 
^. detived from the endowment^ after the payment ol the Goyem- 
A^^^ Ai^° ment revenue^ ahonld be divided into twenty-eight parts, fifteen 
Khan. parts whereof should be applied to the expenses of the fattha 
of Mahomed and the Imams, a^ well as to those of the first 
ten days of the Moharmm and all the holidays, and the repairs 
of the imambara and the tombs ; seven parts should he received 
by the amlahs and servants, whose names should be inserted at 
the foot of the document in question or any other doonment 
bearing the defendant's seal and signature, and which the said 
servants might have in their possession! some from gener^ioii to 
generation, and others as long as they retained service ; and the 
remaining six parts should be received by the mnta*wallis, i.e., 
the defendant and her co-mutawalli. The defendants answer 
was as f oHows :— that as the plaintiffs prayed for sttbatantive 
consequential relief, the plaint was inadmissible on a stamp of 
Rs. 10; that the Judge had no power to grant leave to 
fte plaintiffs to sue under s. 18 of Act XX of 1863, in asm^ch 
as the alleged endowment did not come within the scope of Ac* 
XX of 1863; that the plaintiffs had no right to attend at, 
or to share in, the benefits of the shrine, and were therefore ndt 
entitled to sue under the Act ; that the alleged endowment^, 
if an endowment at all, was created simply for the private nae 
and benefit of the defendant, and accordingly the plaintiffs and 
the outside public had no right to claim any benefit therefrom] 
that the document which the plaintiffs called a wakfnama 
was not executed with the intention of creating an absolute 
wakf, and that the defendant did not intend to giv« effect to it 
during her lifetime, and that she only purported it to have opera- 
tion after her death for the purpose of perpetuating certain family ^ 
religious usages and ceremonies, and that therefore she was 
entitled to deal with the property as absolute owner thereof, 
and could not be charged with misfeasance therefor; that 
the defendant was not aware of the contents and legal effect of 
the deed in question at the time of its execution ; that the 
wakfnama was void and inoperative, inasmuch as it provided 
for the application of a portion of the incoijie of the estate 
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oovered by it to pui'posea other than religious ones ; and that ^*^ 
as the defendant had adopted the Sanai form of religion on her Dxlboos 
marriage with a Scmni, the wakf was bad, being made for impious ^. 
purposes under the Sunnite branch of the Mahomedan law. SgHoro Awi 

The plaiotifEs proved that the defendant in the year 1852 Kban. 
executed and registered the deed^ and in pursuance thereof 
caused a transmutation of names in the Collector's register in 
£avor«o£ herself and her sister-in-law Jigri Khanum as mutawallia 
in place of herself as proprietor ; that since then she had described 
the estate as a wakf mehal, and herself as the mutawalli in 
all the receipts and dakhilas issued out of her zemindari 
eutcherry, and that she had continuously observed the ceremo* 
nies and usages provided for in the wakfnama from the time 
of the endowment up to the institution of the suit. In ordbr 
to make out the charge of tnisfeasuance^ the plaintiffs proved 
that the defendant had granted mukarrari leases of the wakf 
estate ; that she had also granted a small portion of it in 
perpetuity to her Hindu dewan for the purposes of a Hindu 
temple, and that she had made various reductions in^the expendi- 
ture for the ceremonies of the Mohurrum^ &c» 

On the part of the defendant it was proved that the imam- 
bara was* within the female apartments of her dwelling-house^ 
and that she had the power of prohibiting strangers from enter- 
ing it ; that she was a pardanashin, and perfectly illiterate ;. 
that she executed the wakfnama without any professional 
advice ; and that its purport and legal effect were never explained 
to her. 

The Judge gave a decree in favor of the plaintiffs holding 
that the deed of endowment created a valid and irrevocable 
itakf under the Mahomedan law ; that the defendant had failed 
to prove that in executing the tauliatnama she had been in* any 
way deceived, or was ignorant of the effect of her acts ; that it 
was a public endowment ; and that the plaintiffs representing tha 
Mahomedan community had a right to maintain thi» suit. The 
Judge also found that the defendant had misconducted herseH 
in her ojSce of mutwalli^ and he directed that she should ba 
removed from the mutawalliship, and the plaintifb AshguT 
Ally and Ahmed Ally be appointed in her place. 
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1^^^ The defendant appealed to the HJgh Court from the aboTe 

Dklboos decree. 
BahootAbodm 

Nawab Stud ^^' Woodroffe and Mr. Atrieer All (Baboos Ashootosh DKtiT 
AiBjusALLrand Komola Kant S^enand Moulvie Murhumut Boasein with 
them) for the appellant. 

The Adoocate-Oeneral^ offg. (Mr. Paul) and Mr. Bonn&rjee 
(Mnnshis Mohammed Tusuff and d2>(2u! Barry with them) ior 
the respondent. 

Mr. Woodroffe.* — The pUintiffs in this suit pray for substan- 
tive and important consequential relief ; their action therefore 
ought to have been brought upon a stamp of a value proper ionate 
to the subject-matter of the suit^ and the Judge was wrong 
in not rejecting the plaint summarily on finding the stamp 
insufficient — Joy Narain Oiree v. Greeeh Chunder My tee (!)• 

(1) Before Sir HicTiard Couch, Kt, proprietary right to the properties 

Chief Justice, and Mr, Justice Ainslie. real and personal, as per scbediile^ 

The I4£h August 1874. and for setfeing aaide a forged and invalid 

JOT NAitAiN GIREE (Plaintiff) v. will/ or, according to the statement 

GBEESH CHUNDEa M YTEE and at the head of .the groands of appeal, 

OTRKKs (Dbfendantb).* ' for confirmation of posseasSon and 

Otmrt Fees Act (r//o/lS70), Bch. n, cancellation of a docnment dated the 

Ah. 17, cl. S—Stamp—SuU to eet 26th Baisakh 1268/ The propert'es 

aside a Deed or WiU — Declaratoty which form the sahject of the soit 

j)ecree—Conseqyential Relief. are valued at Re. 93.102*7. The 

In a snit for oonfinnation of possession Coart fee paid is Ks. 20, whieh» the 

by declaration of proprietary right, and pleader on the part of the appellant 

also to set aaide a forged and inralid will, (Baboo Bam Chum Hitter) nidges, is 

Ae2(2 that the plaintiff sought consequen- the fee provided for snoh a suit by 

tial relief oyer and abave the declaratory ol. 3, No. 17 of Sch. Si of the Court 

decree prayed for, and therefore the Fees Act of 1870. fie statesi «iore* 

petition of appeal ought to be engrossed erer, that objection to that fee was 

onastampofproportionate value to the taken before the lower Court, and 

subject-matter of the suit. overruled. " < 

I Case stated by the Deputy Regis- In stating and referring the oiee» 

trar, and referred by the Taxing Offi* ol. c. of para, iv of s. 7 olf the Act 

oer under s. 5 of the Court Fees Act, which prescribes that the fee should 

1870. be computed according to the amount 

"This appeal is from an order of at which the relief sought is Taloedin 

the lower Court in a suit ' for con- the plaint,' was refetred te as beilig 

firmatioii of possession by declaring that applicable to the suitf nsd the 

* Regular appeal, No. 204 of 187^i from a decree of the Judge of ;Midii»po 
dated the 29tb July 1874, 






•. 



» 



VOL. XV.J HIGH COURT. I73 

hi the second plaoe, the. Judge below had no ijower to grant ^^^ 

leave to the plaintiffs, under a. 18 of Act XX of 186S, to ""^ 

maintain this suit. He misapprehended the scope of the Act Bai^cMbSum 
which applies only to endowments of a public character. It is ^ 

Nawab Std» 

«Me of Thalo&r Been Tewarry v. Cottrt Fees Lob under irhicb th* "khak.*'" 
Nawab Syed AH Ifossein.Khan (a) appellant says that he has a ligbt 
was eited to sHow that the prayer te to affix to his petition of appeal a 
have the deed set aside wa3 one for stamp of Rs. 20 is that •* a plaint or 
sabslantive relief. memorandam of appeal in each of the 

following saits" maybe on a stamp 

Mr. £. T. Ma% and Baboos Kali of Es. 10 ; and one of the ■ nita 
Mohim. Beat and Bam Chum Uitter mentioned is " a snit to obtain 
for the appellants. a declaratory decree where no oonse. 

qnential relief is piayed, 'If oonse- 

The rsspondents did bot apprar. qnential relief is pnyed, a stamp of 

Bs. 10 is not sufficient. 

The opinion of the Covrt was deli- Here, according to the opinion of 

▼ered by the Judicial Committee, consequential 

relief is prayed, and the appellant 

CoucB, G. J. — ^The Judicial Com- cannot relieve himself from the obliga* 

mittee of the Privy Council appear tion to pay the fall stamp by saying 
to me to have been of opinion in the that he does not ask for consequential 

case of i^u^or Deen Tewarry v. relief, and that he will be content 

ITowab Byed Ali Sossein Kahn (a) with a decree of this Court merely 

that when a plaintiff alleges a deed declaring his right to obtain posses- 

not to be gennine, and asks to have sion ; and when we look at substance 

the deed set aside, there is a prayer rather than form in this case, the suit 

for substantial relief. They say that is really to obtain consequential relief, 

"on the whole they agree with the The effect of it is that, whereas a 

flnbstaikce of both the decisions below person, if a will be valid, would be 

that these deeds are not gennine entitled under it to execution of an 

and ought to be set aside ;" and that order of Her Majesty in Council, the 

the High Court Ought not merely to plaintiff anticipating the claim for 

have made a decree that *'so much execution brings this suit, which really 

of the decree of the Court below as is to extinguish that right and to stop 

declares that the plaintiffs are the thepaity from obtaini&g exeontionof 

rightful owners of the property be the order or decree. It is really a 

confirmed ;" that is, the High Court suit for something more than a deda- 

was not right in making a merely de- ration of title, it is to obtain what 

claratoi7 decree. This appears to me would be a substantial relief. 
to be an authority of the highest tri- 

hsnal thatk where a plaintiff asks to I think the stamp is not sufficientp 

have a deed or will set aside, there is and that the petition of appeal must 

1^ prayer for substantial relief. be stamped according to the value of ^ 

The olaose in the schedule of the the subject-matter of the suit. 

(a) X3 B. L. B., 427. 



> 






» 



174 BENGAL LAW EEPQRTS- [VOI»- XT^ 

1875 ^xijy ^iren endowm^nta have been trangferred' imder 88. 4 to 7 

DxLRcoj ol tte Act that parties interested in them may coxae in and 

Banoo BbSdm apply for kave to sue the^ trustee or manager thereof — Bibea 

NAWiiB Stud Kuneez Fatima v. Bibee Sahehjan (J). This is apparent from the 

^**Khan ^^^ wording of the Act itself, which was passed fon the- pnrpese 

of relieving Boards of Revenue and the local ag^ente in the 

Bengal and Madras Presidenciiss from the duties imposed' on 

them respecting the management of religiou6 appropriations bj 

the Bengal Regulation XIX of 1810 and the Madras Begu. 

ktionYII of 1817. iS. U of Aet XX of 1863 pro^des that 

^ any person or persons interested in any mosque, temple o^ 

religious establishment, or in the performance of the worshfp or 

service thereof, or the trusts relating there to may ...••.» 

sue before the Civil Court, the trustee, manager, or superintend- 
ent of such mosque, temple, or religioue establishment, or the 
member of any committee appointed nndec this Aot for anj^ 
misfeasance • • • J^ 

The section clearly contemplates those reKgioua establish*' 

ments which iu some shape or other were, under the provisions 
of the old Regulation, subjeot to the superintendence, or in the 
possession, of the Boards of Revenue and Ibcal agents^ and 
which by the Act in question were either transferred' to indivi- 
dual trustees under s. 4, or to committees Hudev Sw 7.. ^ The 
liability to be sued under this Act,^' mentioned in s. 6^ applies 
only to the trustees, managers, or superintendente to whom> 
whether directly under s. 4, or indirectly under s. 7, the Local 
Government transferred the powers and responsibilities of the 
Board of Revenue and the local agents^ The use of the 
word " such'' almost invariably in the sections referred to-faaa- 
no meaning otberwise-^ Now, the alleged endowment wa» created 
when the old Begulation was ki force. If it had been regarded 
as a real endowment, or an endowment of a publie character^ 
the authorities would have at once taken charge of it.. On the 
eoatrary it appears that, though the estate was nominally called 
a " wakf mehal,'' the defendant used always to obtain, pottaa 
from the Coltector in her own name as absolute proprietor; 
Therefore, if this be a trust, there cau be no doubt that i ii ^ 

(I) 8^ W. R., 31i 
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tmst t)f a private cliaracier. The difference between tfcese two ^^^^ 

kinds of trnst is explained in the case of Itahomed Munnoo 9slhoo8 
Chcywdree V. lluaBamul Sajra Beehee (1). The alleged endow- v. 
ment therefore does not come with in the scope of Act XX of 1863. ^^^^ |'^^JJ 
Besides, the plaintiffs have not proved one single circamstanoe Kam, 
whick wonld entitle them to maintain this snit— 5i&ee Knneez 
Fatima v. Bibee Sahebjan (2). Bat I pat the case higher and 
submit this is no Wakf at all. A wakl tinder the Mabomedan law 
means a dedication of property solelv to the worship of G-od and 
the relinquishment by the owner ot all proprietary right therein-— 
Abdul Oanne Kasam v. Siiasen Miya Rahimtula (S) and 
Moohummud tudih v. Moohumnvd Ali(4,). Is that so here ? The 
dedication in this case is not to the service of God alone, nor 
has the proprietress "absolutely divested herself of all right 
over or interest in the property. On the contrary, she expressly 
reserves to herself in the alleged wakfnam& the power of 
creating further charges on the estate by granting pensions 
ie her servants. She also sets apart tor berself a portion of the 
profits. It is submitted therefore that this is not a valid wakf 
under the Mahomedan law, and the defendant has consequently 
the power to revoke it whenever she likes. Furtbermore the 
lady expressly denies ever having intended te •create a real wakf } 
she says she meant the document merely as a will to have effect 
After her deoexse for the purpose of perpetuating certain -cere* 
monies for the benefit of her mother's soul. Intention is a 
necessary element under the Shiah law^ to constitute a valid wakf : 

"Bee Baillie's Imameea Law, p. 211 :; Tagore Law Lectures for 
1874, p. 468 j 1 Querry, Droit Musnlman,p. 575* The «xecu- 
l;ant is alive ; she swears that she intended the deed to have 
^operation only after her death^ and that she never meant to 
^vest herself of all her proprietary rights which is the essential 
characteristic of a real wakf; and her conduct throughout 
in dealing with the property as an absolute owner since the 
•executibn of the deed, corroborates her statement and is evidence 
of the fact that it is a mere nominal endowment-^6rtt9i^a Naram 



(1) S. D. A, 1858, Pi ii, 1218* (3) 10 Bom. H. C. Rep. 7. 

(2) 8 W. B., 313. (4) 1 Sel. Rep., 17. 



175 BENGAL LAW BIPORTS. [VOL. XV. 

1875 Sircar v. Brindabun Ckunder Kur OhSnodhry (1). The appK-* 

»— cation of a portion of the profits of the estate to charitftble 

Banoo broum P^^P^^^*» ^^ the performance of certain relijgions ceremonies in ^ 

0. shrine with' in her own house, certainly will not attach all the 

Nawab Stud liabilities or characteristics of real endowment to her property, or 

'^"^^^ -^''^ divest her of her rights of ownership therein, and redace her 

thus to absolute heggEkvy-^Muddun Lai y« SreemuUi Komul 

Bibee (2) and Makivran^e Brojosoondery Dehia y. Ranee Lachmee 

Eoonwaree (3). The eyidence of one of the plaintiffs (Ashgar 

(0 3 W, K., 14t. the faotei, that the suit was barred bf 

r2)8W. R., 4«» Mmttatioii. 



(2) PRIVY COUNCIL.* 
rh€ Wk May 1873, 



Appeal from a deoteion of the 
High Court at Calcutta (Norman and 



DEBIA (plaijTtiw; v. RANBE LUCH* ^' Jack8on> JJ.) dated 6th Janoaiy 

Um KOONWAREE and otbsbs 1869 (a). 

(DBKMtlANTS.) 

^^ . , . % ^. . « . . The facta of the case are sufBcietttiy 

ton Appeal from the High Court of ^^^ .^ the judttmeufc of their I^BD. 

Judicature at Fort William inBengalJ ^^^ ^^^^ ^^ asfollow.,- 
Religioit^ Endowment — Purchase m 

wime of Jdol-^AUemtion'-'Limilation. Thia suit wag comiaeiiced mi the 

The plaintiff Buod aa the eebaitof a Hth Novelnher 1867, It waa.br9i«ht 

oertaia idol to rtoover possesBion of a ^^^ Maharaja Govinduath Boy, who 

lemindari by setting aside an alienation ^^ ^o grandaon and heir throogh 

thereof effected by his grandmother, on adoption of Maharaja Ramnath, alias 

the ground that it was debutter property Bwwanath Roy. The snit is agaliiafc 

dedicated to the idol, and consequently ^•'^ Luchmee Koonwawe awi 

inalienab!e.It appeared that the property ^^®"^ It is brought' by the plaintiff 

in dispute was purchased by the,grBnd. ^ *^ '^^^^ <>' ^^« ^^^ Shyam- 

father of the plaintiff in the name of the »ooader Thakoor, to recover a certain 

idol, which was set up merely for his 'emittdari In Zilla Kajshahye, which, 

private worship in his own house without he contends, was improperly ast^gned 

any priests to perform regularly any «>* w^d by his grandmother Maha- 

religious service for the publio benefit of ^^ Kristomonee^ the^ widow of 

Hindus, and that the property had been BJa^ftuath Roy. 

dealt with all along as his own private . 

property, ffeld, that it Was a mere ^** ^^^ important questions in i^ 

nominal endowment, and consequently ^*** *"*» ^"^ whether the property 

the alienation thereof was not invalid, ^^s endowed for a religious purpose; 

Hdd also, that a property purchased *°d in the next place, whether the 

by a man in the name of his own idol, suit is barred by limitatian. 
which no one except himself has the 

power or right to worship, is not the ^»*^ reference to the endowment, 

propertyof the idol, but the property of it appears that on the 17th of Jaisti 

the person who purchased it. Held on 1206, about the year 1799, the semin- 

• Prwcne.— Sia J.W^Colvile, SieB. Pbacock, Sin M.E.SMXtH, and Sir L. Vntu 

(a) 2 B. L. Bo A. d 155. 
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Ally), who 8i»to5 that the defendant told him dhe had executed the ^^ 75 

wakfuaoia to protect the pcooerty from credito^i gives another dklsoos 

Banuo Bbquk 

4Rri was sold for arrears of Govern- Korat, within Ohakla Bhadorea, ^'^^Ni.W'kB Stod 
naent rereaae. It was purchased for sadder land rerenae of whioh said Ashgob AlLT 
Bjb. 5,C0$, aad the name of the par- perganna, as per allotment, is recorded KuAV. 
chaser was entered as ** Shyamsoonder at Rs. 4,742-4,-4^ and whereas there is, 
Thakoor,'* thair is the idol, ** by the pen no possibility of oar doing so next year 
of Ifcaghoonath Nandee." It does we do of oar own will and aooord, in 
not appear who Raghoonath Nnndee fall possession of onr reason and senses,- 
was, bat he merely signed on behalf in health of body, and without com- 
of the idol as the purchaser. Where pulsion, sell to yon'* that is, to 
ibo Ss. 6,006 oame from does not Raghoonath Nandeo, 'Hhe pergnnna 
vary clearly appear, bat tbere can aforesaid, for a fall consideration of 
be BO doubt from the wbole of the Rs. 6,901." Where that money 
case that the money was snpplied oame from does not appear, bnt there 
by the Maharaja Blswanath. On is no doubt that it was the money of 
the 18th August 1802 there was a the Maharja. A corti fioate of that 
bid of sale exooated by Brojokishore sale was put in eridenoe, whioh does not 
Shaba, said to be a purchaser of the carry the case any farther, and the 
lemindari, in favor of Raghoonath deed was registered. 
Nnndee; bat how^rojokishore Shaha On the 24th of Obaitra 1?11, a 
got the property does not appear, deed was ezeoated by Bughoonath 
How the idol, who had purchased at Nnndee, conveying the property to 
the auction, transferred his property, the idol and the Kaharaja sebait* 
or by whom the property was trans- He says : — *' This deed of agreement is 
ferred on behalf of the idol, does not ezeoated in the course of business, 
appear ; but it appears that Brojo- Being appointed in ^ the office of 
Idshore Shaha reoonveyed or conveyed gomasta," — ^there he calls himself 
the property to Raghoonath Nandee again 'gomasta'— -" on the part of 
as the gomasta. Bughoonath Nun- the idol, I have purchased, in the name 
de* is described (I do not know who- of the god, Pergunna SoojanoggUTy 
ther it is very material) merely as the from Tikhum Roy and Brojokishore^ 
gomasta of the idol, whereas the I having myself caused the bill of sale 
Maharaja is deaoribed as sebait. to be executed, my name is recorded 
Whether there is any material dis- in the biU of sale^ certificate of sale 
tinotion butween a gomasta and a and bill of mutation of names as go- 
aebait^ I am not awar^, nor is it, I masta on the part of the god. And 
think, very important. Now the bill I now present the bill of sale, 4^, 
of sale says : — ''In the course of under the hand of the Boy and Shaha 
business by Brojokishore Shaha, son before you, to enable you to present a 
of' ftc, "in favor of Raghoonath petition to have the said pergunna 
Nnndee^ gomasta of the must wor- entered as a aemindari in the name of 
shipful Shyamsoonder," that is the the god and your own name recorded 
idol. " Having failed to dear and as the sebait thereof ; and I accord- 
prepare, and pay the Government ingly agree and write this to the in« 
revenue of onr purchased zemindar! tent that you may have ths namea of 
Perg nana Soojaaoggur Sirknr Bbuggo the Boy and Shaha ttrook off from the 

25 
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1975 olae to the motire whioh led to the greation of this nominal 
DxLRoiy endowment. The defendant is not precluded from setting np 

Banoo Bkqcm 

^' o Collecborato in reapeat of the said per* and that is all. Then he deals with 

AshourAllY g**""** *"^ ^*^® y°°' ^^^ inserted the funda of the idol as if they were hJ» 
Khan. iii the office as a semindari in the own property. Tiiere is no eyidenoe 
name of the god, and yourself as the at all of any of the essentials of aa 
sabait thereof." That dooument was endowment in;faror of the idoL 
also legiatred, and therefore any- In the case of MahaUb Chaad v, 
body oonld have disooyered that the "iiirdad AU (a), which was a • very 
dcid had been esecated. similar case, it was heiid that» when 
Bat the qaestion is whether there is an endowment is merely nominal and 
any evidence of an endowment properly indications of persenal apptopriatton 
80 called. Now what is the evidence and exercise of proprietary right are 
of an endowment! This was clearly found, a sale of the property tsyalid 
not an endowment for the benefit of nnder the Hindu law. 
the publto. The idol was not set np for It appeal's, therefoFOy to their Lord 
the bHuefit of public worship. There ships, upon the aatfaority of that oaaoi 
are no priests appointed, no Brahmins and upon the principle of endowmente 
who have any legal interest whatever that this was not an endowment by 
in the fund. It is not like a temple thp Maharaja in perpetnity for tite 
endowed for the support of Brahmins, benefit 6t the idol, bo as to establish 
for the parpoee of performing reli- that the property so conyeyed to tho 
gioas seryice for the benefit of any idol was to be the property of the 
Hindn who might please to go there, idol for ever, and that no body could 
It is simply an idol setup by the Ma- alienate it, Suppose the Maharaja 
haraja, apimrently in hi^ own house, had established the idol in his honse> 
And for what purpose? Wby^ for his would anybody pretend that he could 
own Worship. We constantly haye not sell his house ? Well, then, what 
suits claiming certain turns ef wor- would become of the idol's temple in 
ship, but here there is no turn or the house ? He could sell the house 
right of worship established. There notwithaUnding he, had pot an iiol 
is nothing stated in any way to show there ; and what would become of the 
that the Maharaja intended that the idol itself ? Here there was no endow* 
idol should bo kept up for the benefit ment, no priests no public, no one 
of his heirs in perpetuity j and before legally interested in the worship of this 
it can be established that lands haye idol, exoept the Maharaja himself^ 
been endowed in perpetuity, so that and nothing to show that the Maliara* 
they can nove» be sold and must be ja intended to establish it for the 
tied up in perpetuity, some clear e^^i- benefit of his sons or heirs, or any- 
dence of an endowment must be body else, in perpetuity, 
given. What are the objects of the If there Was not an endbwment, the 
endoTvment? None of the essentials case appears to be very dear. The 
of an endowment are stated. The Maharaja haying purchased the pro- 
Maharaja appears to have purchased perty in the name of the idol, mort- 
tho property in the name of tho idol, gaged it to Komul Loohun Nundee 

(u) 5 Bel. BGp268. 
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the true fads of the case, now that it is attempted to onsfc her ^^^*^ 

from her property under the deed— JfuMarwai Udey Kunwar v. i)elbo<« 
Miissamat Ladu (1). BAifooBKcuit 

V. 

for a sam oP Es. 32,000. Eomnl Lo- and, even without the Statnto of Limi- Nawab Stud 

Chun, not having been repaid, took tation, the defendants are entitled AshgueAlly 

steps to foreclose the estate ; and the to it. 

period of foredosure^was ab«>ut to The Courts, below have both held 
elapse wlwn, the Raja haring died, that there was no actual endowment, 
and haring appointed his widow, The principal Budder Ameen (al- 
Kristf^monee, the manager and owner though possibly all his reasons may 
of the property, she came in and not be correct) says :— " U is simply 
nade an arrangement with Komul this tha,^ the grandfather of the de- 
liochnn to extend the period ; and she ceaaed purchased the property claimed 
afterwards borrowed from Eajas in the name of the idol." Then he 
Woodmunt Sing and Janokeram held that there was not an endowment, 
Sing .Bs. 46,400. with whibh Komul ^nd that the property was the private 
Iiochun was paid off. The cpndi- property of the grandfather. The 
tional sale was to pay off a debb due High Court say :— " No evidence has 
from her husband to Komul Lochun. been gims: to« show that there ever 
Now, as a widdw, shie was entitled to was any formal dedication of tlie pro- 
alienate the property for the purpose perty to the idol. It is a mere pur- 
of paying and disofalUrging her hns< chase in the name of the idol. From 
band's debts. After that, the period the time of the purchase of the pro- 
for the repayment of the money to perty, Bafa- Biswauath Boy appears 
Woodmnnt Sing and Janokeram to haye dealt with it ashis own. . 
Slug baring elapsed,, Ithey Iforeclosed In the case of Gasain v. Oosain (a), 
the estate against the widow Rristo. it was held that if a Hindu purchase 
aionee, and bronght a suit, and re- p»operty in the name of his son, the 
eovered poeaesaioRi of the land, and property is not Tested in the son. but 
were put into possession forty-seven I'omains vested in the father who pnr* 
7eafs before the commencement of chased y and so with regard to an idol* 
this suit. If a man merely purehases-ppoperty in 

The defendants o)aim- under Bojas *l»o name of his own idol, whom ne 

Woodmunt Sing and Janokeram one except himself has the power or 

Sing. Raja Janokftram Sing died, right to worship, the- property \b not 

leaving Raja Woodmunt Sing his the property of the idol, but the pro* 

beir J and the whole property then porty of the person who purchased it. 

became established in him. He ;^died. The High Court say .— " From the 

leaving two sons, and the sons con- time of the purchase of the^ property., 

veyedthe property to- the- defendants. Raja Biswanath Boy appears to have*' 

It is unnecessary, however, to enter dealt with it as bis own. In 1802 it 

into the title of the defendants. was conveyed or mortgaged to one 

The qnestion is, has the plaintiff 
any right to recover this property ? (1) 6 B. L. B», 283 ;.S. C, 13 Moore'a 

The widow made a valid sale of it; LA.,. 585. 

(o> 6 Moore's I. A., 5a. 
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. '875 jf r. Ameer Ali on the same side* — The deed of 1862 did not 

Dblrocm oonstitute a valid and effectual endowmeol under the Maho- 

I,. medan law. The wakf which it purported to create was void 

A*H^^^ ^l^'^ ^^^ *^® beginning, and consequently does not bind the defend- 

Khan. ant at all. If the lady is a Sunni, as she alleges her self to be and 

the endowment is governed by the provisions of the Sftuni Imw, 

the dedication is void as being impioos: fora dedieatroa to 

an imaTubara where Sunni saints are anathematized is regaj^d 

by the Sunnis as sinfuL In the present ease^ it is in evidence 

that ceremonies are pei*fornied in the defendant's imambnraty for 

the due performance of which the teherra or aziathemaon the three 

first oalpbs is essentially necessary. The wakf is likewise void 

under the Shiak law^ thoug^h for other reasons* According to 

• 

the Shiabs» there are four essential conditions to constitute a valid 
wakf; see Baillie^s Inameea Law^ p. 218; Tagore Law Lectures 
fhr 1874, p. 471; 1 Querry^ Droit Musnlnan, pp. S>82-56a» Alt 
these elements are entirly wanting in the present case^ for lb» 
dedication is neither absolute nc^ uncoaditionaV nor haa the 

Bheelram Sojr^ and in 1613 it wm iront, and their Lofdkbip» eaifraly 

mortgaged^ apparantly for the Baja'a cooenr itt that findjog;. There was^ 

pnrposef . Ther^ is no proof that thetefore, nothing to depnve the- pnr* 

either the first or the seoondi mortgage ohaeer of the power of alienation. 

was executed iu any way for the pur It is scaicely neoessary to ad^evt to* 

poses of the worship of the idol, or the qnestion of limitation, lathiseaee 

for the perforaianoe of any trust oon<- forty-seven years have elapsed ainee 

nected with it. For all that appears^ those under whom the defendants 

the money wae raised for the private claim purchased the property homa 

purposes of the Baja. Ko evidenoe fide, under the helief that the fore, 

has been given to show that the reve- .loeare in favor of Rajas Woedainnt 

Due of the property was expended for Sing and Janokeram Sing was a valid 

the purposes of the idol, and the title in those parties,, and they pnr* 

pleader for the appellant^, when argu- chafed the property for a valnablQ 

ing the case before us, waa rot pre- oonsideiation. The property has- been 

pared to go into evidence* upon that out of the possession of the Maha- 

point. We do not mean t» rest our »jft'» family foe upwards ef forty, 

decision of the case on that point, seven y^ars, and limitation is clearly 

But we may observe that we do- not a bar to the suit. 

Bee any reason to doubt the correct* binder thei»e oircumetanoea their 

ness of the deciBioa of the Priaicipal Lordships will humbly advise Her 

Sudder Araeen that there was no real Maj.esty to affirm the decision of the 

endowment." High Courts with the eosta ef thia 

Now both the Courts below have appeal, 
found that there was no real endow- 
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owner rati^Iy direste<I lierselE oi all inerest ttMreio^ Th& Soani ^'^ 
law allows the donor to reservo io tumaelf a certain ioierest in the Dblboos 
endowed property, but under the Shiah law such a reservation ^^^^^^^ 
ab«olotely avoids the wakf; see Baillie's Imao^eea Law, p- 218; ^^'^^^ \^^^ 
Mafatib» p. 41&; and the chapters on wakf ia the Irshad-i-Alkmab Khan. 
and the JamaHish-ahattat* Besides^ the Shiab law reqjBureS; 
that the persons entitled to the benefit o£ tha trust should be dia* 
tinctly iDdicated-*Tagoyre LawLectares for 1874^ pp.467 to 471 ; 
1 Qi»erry» Droit Mttsvlman ^ pp. 578, 582^«^and should not b^ 
liable to extinction; see Tagore Law Lectures £orjl874^p. US*- 
In tbiai case if the servants are to be supposed the bene&ciariea 
of the trusty they are liable to extinction; if there are othev 
persoiM besides theuk entitled to- the benefit oS the- trast» they 
are not distinctly indicated, in the case of Syed Khodabtmdha' 
Khan v. MiMsamu^ Oamidul Fatima (l},.i4i was held that a pro- 
vision for the lighting of the testator's toiob, and reading of the 
Koran, could, not be regarded as creating an absolute wakf • 
An imambara of this kind » not a public endowment. Public 
endowments under the Mahemedan law are sufficiently indicated 
in BaiUie^s ImameeaLaw^ p.. 215.. 

The AJhocaie'Generat, for the respondents. — This is a good 
wakf : operation was given teit by registration and mutation of 
names ; therefore^ the change ef possession^ which is eontem_ 
plated by the Maboniedan Taw, actually took place,, and the con-^ 
ditions necessary to constitute a valid wakf harre been complied 
with. The defendaat cannot revoke the dedication now — Abu^ 
Eaasan v. Haji Mahanted Masih Karbcdcui (2). The fact of her 
having constituited herself a joint-matawalli> with Jigri Khanum* 
does not vitiate the eodowment, for under the Shiah^as well a» 
the Sunni law,, a donor can retain the management of the wakf in 
' his ownhand^— Baillie^s Immameea Law,, p. 2.14. The defendant 
was aware of the contents and effect of the* deed; sheis^ pre- 
cluded therefore fron^ turning round and denpng now all her 
previous statements. The case of Ganga Naraia Sircar y^ 
Brinddbwi Chunier Kwr Chowdhnf (3) is inapplicable^, for there 

tt) S. D. A.r 1857, Pt. ii, p^ 235. (2) 5. SeL Eap., 82^ 

tSJt a W. B.» 14^ 






• 



* 



xm BENGAL LAW REPORTS. (70L, XV^ 

1875 tBe coBdiict,whicIi was heM to explain tjie ihtenbion of the dbnor^ 

Delb*^ waa ccutemporaneoBR,. [Mittbe, J. — Acts done at or about 
Banoo Bbgdm j^jig ^jjjjQ jjjay be taken into consideration.] Tes ; but here the 

Nawab. Stud- defendant's dealings with the wakf property as proprietor com- 
^*°J^^^^^^Baenced long after the execntion' of the deed. Bbsides, i^ being a 
.voluntary settlement, defendnnt cannot now set up- the plea of 
fraud or ignovaoee to avoid the deed.. The case-of Sussamut 
JJdey Ktvtiwar v. Musfamut LaAw {1} only'shows this that a party 
whom it is attempted to bind by a deed may show that it was- 
intended to- be something different from what upon its face it 
purported to be. The onus was therefeve clearly on the defend-- 
ant to prove that the dedication was ar sham^ but this onus has 
jxoi been diseharged. The case of Wmq VU Khan v. Qovem^ 
went (2). is analogous to this. [Mittsb, J.«-^There is another 
pointy whether the plaintiffs eould be appointed mutawallies when 
the Act mevely provides fer tbe appointment of a manager.] TA 
does not matter whether the Act applies or not.. The defendant 
has been guilty of misfeasance; and^ under the general law of 
the MahomedanS) she is liable* to i«emovaL 

Munshi Mahommed Yuauff on the same side—- For the purpose 
ef maintaining a suit nnder Act XX of 1863^ it was not neces- 
sary for the plaintiffs to show that the imambara was ever under 
the coutrel of the Board of Bevenue — 6ane» Sing v. Bamgopal 
Sing (3),.. Endowments o£ imambaras obtain only amongst the 
bhiahs^. to which seet the defendant's family belonged. The 
Shiah law therefose must be taken to govern this case, and 
according to that Iaw«. the deed creates a valid and irrevocable 
wakf — Eidait'oon-nia^a v^ 8yub Afzul Hassein (4). 

Mr^ Ameer Alt in reply. — The cases which have been cited 
■re f oirnded on Snnnt* law, and have thet*ef ore no application to 
the present case, where the* plaintiffs have elected to Be govened 
by the Shiah law. As te the questioo ef the defendant's know* 
ledge of the nature and effect of the deed' at the- time of exe- 
cution, the onus was clearly on the plaintiffs,, especially when it 

(1) 6 R L.R., 283 ;; S. C 13 Moore's (2) 6 Sel. Rep., 110. 
I- A.. 685, (3) 5 Kh. R., App*, 55, 

(4) 2N.W, R.,,42U. 
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* 

is said that the dedioation was in effect a volantaty settlement ^^^ 
whicb, if held binding, woald result in the absolute beggary of l]^i,Boofl 
the lady— Price V, Price {I). In dealing with cases involving BajtooBtou* 
^be interests of pardanashia ladies, Ooarts of jastioe reqaire the Nawab St€d 
strictest proof of their knowledge and comprehension of the acts kham. 
^y which they are sought to be honni-^Maaiokar Das v, 
Bhagabaii Daai (2). The defendant has stated on oath that 
ahe was not aware ef the nature of the deed until the insti- 
uition of this snit. No evidence has been given by the plaintiffs 
^0 rebnt this statement ; on the contrary the evidence on their sid® 

^nds to corroborate defendant's statement. 

Owy, udv^ v\dL 

Thejudgaent of the <3eurt was delivered by 

Gloyxb, J., (who, after stating the f«cts, contiRtied) t — The 
first point we have to consider is her objection that this was 
not a -case coming nnder Act XX of 1863^ and that the 
•Judge had no jurisdiction to try it* 

Now Aot XX of 1*863 was passed^ as appears from its pre» 
^tcible^ to relieve the Boards d Kevenne and local sgents of the 
•duties imposed npon them by Repjulatiou XIX of ISlO, which 
{tegnlation so far as related to endowments for the support of 
mosques, Hindu temples* or other religious purposes, was by it 
4«epealed. The endowments, &.) referred to in the Act, ss* 8, 4> 
-& are declared to be the same as those to which the Regulation 
of 1810 was applicable, and s. 16 of that Regulation specifies the 
kind of eadowment which should be made subject to its control 
and snpervision. The words of the section are :— '* It is to be 
clearly understood that the object of the present Regulation is 
solely to provide for the due appropriation of lands granted 
for public purposes." Was then the tauliatnama executed by 
Delroos Banco Begum an appropriation of lands for pnblio 
purposes, so as to bring it within the purview of Act XX 

of 1863r 

The Judge says : — ^** I apprehend that a private endowment 
is one in which the benefits are appropriated wholly or partly to 

(1) 1 DeG., M. ^ G., 308. (2) 1 B. L. R., O, C, 2®. 
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1875 indfivianals as distingaiahed from the general Ifahomedan 
"D^fftT^ public ;" and aiijain :— '* The differc-nce between a private and a 
Sanoo biGUM p^^jiio endowraeut is explained ia UaWymple v. Khoandkar 

KawabSydd Azeezul Islam (1). Now the terms of the tanliatnama are 
^^"j^y J^"^ not uncertain or ambiguous; the wak! constituted thereby 
{alfils all the requisite conditions ; aid the acts oE the defendant 
in registering the deed^ in obtaining the transfer ef names in the 
GoRectof's . becks, and ia managing the property throaghont the 
intervanrng twenty years under the appellatioa of mutawalli, 
eaf&ciently prove that possession passea from herself as malik te 
-herself and Jigri Khan am as matawallis. kia dear that a 
"valid wakf once completed cannot be revoked 9 and it is 
•certainly not open now to the defendant te say that she mis- 
%inder8teod the effect of the words she used, and the acts by 
^hich she consummated the wakf. The eadowroeat certainly 
4s a religious eatablishmeut within the meaning of Act XX 
of 186*.'' 

I doubt whether Dalrymple v. Khoondkar Azteznl Islam (1) lays 
«downany rule, or gives any explanation as to the difference 
between pnbhc and private -endowments for religiens parposes« 
It rather deals with'tbe difference between a mntawalli considered 
merely as a superintendent of a religious establishment, and one 
who combines both ^a personal and an official interest in the 
•endowment, and, when the appropriation has been made partly 
for religious and partly for secular purposes. A public endow- 
•ment lor religious uses is one which distributes its beneits to 
•all men of all classes professing a defined form of reKgion : a 
similar endowment for pious and charitable purposes generally 
would include all members of the community who chose to avail 
^themselves of the means afforded them by the appropriaior ; 
•every one would have an equal right to participate, and that 
et all times and at ali seasous. Now what is the case hero f 
The tauliatnama ezecnted by the defendants Delroos Banco 
£egura is to the following effect ::— 

She begins by saying that she considers it incumbent on her 
to continue and perpel/uate the ceremonies for pious uses such as 
fatiha^ haziH, &., which she says is the fixed and settled 

<1) S. D, A^ 1868, Pt., i., 580. 



VOL; XV.l HIGH COUET. 1«5 

usage of her family. $hd thea details the ceremonies, &o., on ^^^ 
which the larger part of the income is to be spent : they are the ^blboob 
fatihas of Mahomed and of the twelve Imams, the expenses of ^^^ *°* " 
the firat ten days of the Moharrum and of the holidays, the Nawab Syuu 
repairs of the imambara and of the tombs, by which she means Kban. 
her mother's tomb. Of the rest of the income, part is to be 
expended in paying and pensioning the servants of the estate 
(the property was a large one, yielding nearly three quarters of 
a lakh of rupees annually), and part is to be applied to the 
mntawallis' own uses. She appoints herself and her sister-in- 
law Jigri Khannm joint mutawalies, with power to the survivor, 
and makes arrangements for the appointment of a superintend- 
eut after her death. 

This document was executed on the 10th of September 1852, 
at a time, that is, when Regulation XIX of 1810 was in forces 
and wheu, according to that Bogulatiou, the superintendence of 
the endowment, if a public one, would have been vested in the 
Board of Revenue and Board of Commissioners, who would have 
been bound to take order that the endowment was duly appro- 
priated to the purpose for which it had been destioed. Now it 
is not contended in this case that any such suprintendence was 
ever exercised by the Boards in questioti, or that they ever 
interfered in any way with the appropriation, and this too when 
the tauliatnama or endowment deed had been publicly regis- 
tered, and application had been made to the Collector to substi- 
tute the names of the mntewallis in his mutation register for 
the name of the former proprietor. It seems clear from this that 
the authorities did not at the time when the endowment was 
made, consider that it was of a public character coming under 
the provisions of Regulation XIX. Nor, when Act XX of 1863 
was passed, did the Local Government make any special provision 
under ss. 4 to 7, as contemplated by s. 3 of the Act, which it was 
bound to have done, had the endowment been one of a publio 
nature and for public purposes coming under the Regulation of 
1810 : no transfer was made under s. 4 of Act XX of 1863. In 
short, the defendant was never interfered with under either Act 
or Regulation. 

Then as to the wording of the tauliatnama itself. It 

26 
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^^^* fleemB to me fliat there is nothmg in it tliat contomplates an 

DsLBoo% appropriation for the ''general benefit/' whilst the defend- 
^^ wvM ^Q|.9g q\^^ Jq making it is further explained in her deposit 

jIawab BtvD tion, which is on the reoord. tt was to perpetnato certain 
AiHfiUB Ally i*a« <••<■« •■• 

jl^^^ oeremenfes m oommemorat&on of her mothers death acoerding 

tQ the onstom of the family, whioh was of the Shiah eeot> and in 

theTegnlar performaaoe of whioh the defendant^ who bad married 

« husband of the Snnni sect, probably saw some fntore diAonli;y. 

The prayers, &o., to be recited were not to be made in any 

fuosqne or regular place of worship, but in the defendant's own 

tmambara (a building admittedly within the |y:'ecincts of her 

-dwelliug-house), and the expenses of the first ten days of the 

Mohurrum w^e matte's of an essentially private ch«racter« 

Mahomedans of bo th Sunni and Shiah sects are in the habit 
'of performing these Mohurrum ceremonies according to their 
meanSj and the richer class of them no doubt spend large sums 
in commemoration of the deaths of Hussan and Hoasein : but 
these ceremonies are personal matters only^ and the general pnblio 
have no right to take part in them^ An imambara, moreoveD 
is not a. public place of worship as is a mosque or temple^ bu^ 
•an apartment in a private house set apart bo doubt for the per* 
fonnance of oertain Mohurrum ceremonies, but no mora open to 
the general public than a private oratory in England would 
4)0. As a matter of fact strangers are ordinarily excluded from 
these celebrations. Doles of a particular kind of provision are 
fie doubt distributed at this time to the fakirs and beggars in 
attendance, but this is a matter of individual charity ; there is 
no general di9tribution ia whioh all the poor have a claim to 
ahare. 

It appears to me, after reading the terms of the tan/iatnama, 
"and considering the evidence which has been adduced as to the 
"way in which its provisions were understood and carried out, 
that the appropriation of Delroos Banco Begum was not of a 
public character^ and that Act XX of 1863 does not apply to it. 
It follows that the Judge bad no authority to give the plaintiff 
leave to sue« and that his decision was ultra vires. 

This would be sufficient to dispose of the present appeal, but 
^ we have been informed by the respondent's counsel that the 
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ease will be carried further, it will be as well to give our opimon *^^^ 
on the other pointa which have been argued before us. Bvlboob 

And first as to the way in which the suit has been brought* *^^f ■®°'' 
The plaint is on a 10-rupee stamp, on the gromid that a deolara* NwabStud. 
tory decree only is sought ; but this is sot so. The plaintiff? Khak. 
ask for distinot and important consequential relief y thej ask nob 
only that the defendant may .be declared to hare wasted the^ 
en^pworent, and thereby to hare betrayed her trust, but )al8^ 
that she may be turned out (A her mutawalliship^. and they, th^ 
plaintiffs, be appointed in her roonh The plaintiffs say thai 
what they cla ioa does iiot admit of being properly estimated by 
a money- value ; but this is not so. Under the touliatnamc^ 
the mutawallis were to receive six twenty^ighths of the produce 
of the estate, a very oonsiderable sum, and the plaintiffs claim id 
this share as an appurtenance to the office of mntawafli waa 
easily to be estimated in money. I am of opinion that the 
plaint ought to have beeb engrossed on a stamp of proper value^^ 

Then as to the plaintiffs' interest, I very much doubt wihethet 
they, or any one else, oould have claimed as a matter of right to 
be present at the imatnbara on the oooasion of the MohurmnL 
ceremonies, ot to have participated intha charitiea thendiSi. 

bursed. I consider bdth to have been of a private character, 
and that the defendant had the right to forbid^ had she been sc 
minded, any one ftom entering her premises oa these occasions.- 
In any case all the plaintiffs would not have had the rights 
even if the two nephewa, as being of the family, posseBsedit. 

I now come to the substantial question between^ the parties 
as to whether this appropriation by the defendant Delrooa Banoa 
Begum was a legally constituted wakf. I agree mth the^ 
Judge in thinking that ao &r as words go, it was il^ wak£ 
which would have bound the appropri&tor : but what we ba«e^ 
to consider is, whether it was intended by the iappropriator 
Delroos Banco Begum to operate as such, and whether she 
knew that by executing the tauliatnama she thien and there 
divested herself of all her proprietary rig^t in h^r large and 
valuable estate, and became only a ooHiuperintendent witb 
her sister-in-law, with a domparatively small aUowaaoa foe 
muinteaianae. 



» 
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.^ The Jndge holds that the defendant i^nnot now be allowed 



Ba^So bSdm *^ ®*y ^^^^ ®^® misunderstood the effect of the words she used, 
V.) or of the acts by whioh she consummated the wakf ^ and 

Abhgub Ally ^°^®^ ordinary circumstances no doubt a person wotrld be 
Khait. rightly presumed to have known the consequence ot his own 
deliberate act; but in this case the matter is somewhat differ- 
ent. The defendant is a pardanashin Mahomedan lady, nnable 
to read and write* and generally ignorant, as are most of her 
class. She has been examined, and she swares positively that 
she did not understand the meaning pf the deed which she 
executed. She admits her wish to keep her^ estate for the 
purpose of perpetuating certain peremonieB in memory ol her 
motiieri and out of the hands .of her legal heirs, and that to this 
end she, by the adrice of her coufidential servant Ali Jameen» 
signed a deed which she was told would have that effect. She 
swears positively that the tauliatnama was only read over 
to her in Persian, a laqgoage which 9he did not nnderstand, 
and that she had no idea of divesting herself by it of ber 
proprietary rights, No evidence has been given to rebut this 
atatement. Only, one witness to the tauliatnama, Abdool Aseez 
(summoned by the defendant), has been e^iAmined, and be does 
not prove that the deed was ever read to the Begpm in Hin- 
dustani, a language which she understood, or that its purport 
was explained to her. Her owu acts have been from the first 
absolutely inconsistent with a knowledge that she had divested 
herself of ber rights as proprietor by the tauliatnama ; from 

a time shortly after its execution, we find her dealing with 
the property just as if it were still her own, selling, buying, bor 
rowing, granting mukarrari leases, and . ezercisinfl: all the usnai 
rights of ownership* and making everything as public as possible 
by registering the ^ documents affecting these conveyances- I 
find moreover that, long after the tauliatnama was executed 
(namely in 1871), the Collector of the . 24-PQrgnnnas gave 
pottas to Delroos Banoo Begum, — and this is a further argu- 
ment in favor of the property never having been considered an 
endowment for public purposes under Begulution XlXof 1810,-— * 
and treated her as the proprietor of her estate. It is moreover 
bardly likely that, had Delroos Banoo Begum known what was 






' • .' 



T01#.- XV.3 HIGH COUBT. 189 

the real effect of making ^ a wakf, she would Iiavo Beaded ^^^^ 
her receipts for rents paid by the ryofcs with her name as Drlkoob 
mntawalU and a description of the estate as a wakf mehal, ^^<„. ^^^ 
and still have gone on disposing of the property at her pleasure ^^^^b &rv9 
and as if she had made no wakf lit all. From first to last^ as it Koan. 
seems to me^ her acts denote a person endeavoring to make sach 
an arrangement of her property, as would defeat the claims of 
her ];ieir8, and permit of the estate being retained for particular 
purposesj bnt always considering that she stilt retained the 
right to do what she pleased with ihe property so long as she 
lived. 
I think therefore that ihe barthen of proof was shifted, and 

that the plaintiffs ought to have given some evidence to show 

that Delroos Banco Begum understood the true natui'e of a 

wakf appropriation^ and that when she executed the tauliat- 

nama she knew that by it she divested herself at once of all 

her large property. It is clear that she bad no professional 

assistance at the time. ' Ali Jameen is described as an old and 

trustworthy servant^ but not a lawyer; and none of the witnesses 

examined for the plaintiff's prove that the Begum in creating the 

wakf was in any wiky cognii^aht ' of the effect of her act. 

It has been generally held in this coun try that pardanashin 

ladies have a claim to special consideration^ particularly in cases 

when they deny on oath an effectual knowledge of documents 

which they are said to have made, and a precedent was quoted to 

n8-*-Pnee t. Pncs (1) —-where, in the case of an illiterate husband ^ 

making a gift, of .his whole property to his wife, the writer of the 

document being the only person present who could write, and he 

not being a professional man^ the Court of Obancery required to 

be ' satisfied that the purport of the deed had been properly 
explained to the husband, and that he knew what he was aboat^ 
*and not being so satisfied, dismissed the wife^s petition. 

In this case we have an illitemte and prejudiced woman^ with 
no professional assistance* executing a deed written in a 
language which she did not understand, and which* as she awpar^^ 
was not explained to her by which she completely divests herself 
of the whole of a large property, and then immediately sets to 

(1)1D6G.,M.&G.,308. 
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1875 work to to do a series of acts -wliioh would have the effect of tarn* 

DKLBM8 ^^S ^^' ^^^ ^^ ^^^ mntawalliship sKe bad created ioc herself. 

Bamo9 Bioum and of taming her upon the world abaolatel j penniless. Before 

Nawab Stud we come to such conclnsion, we onght to have very distinct 

^^^ ^" proof that the real purport of the wakf deed was properly 

explained to Delroos Banoo Begam^ and that she koew what ske 

was about; and i t is not too much to say that no such proof haa 

been attempted to be given by the plaintiffs. 

It does nob appear necessary to go further than this. * As to 
the objections raised by the defendant that the wakf was inde- 
finite, and therefore void, I think it enough to say that it, in my 
judgment, fully answered all the requirements of the Imameea 
law, and that, if it had been really and knowingly executed, it 
would have bound Delroos Banoo Begum without the power 
of reovocation. 

I think that this appeal must be allowed, and the Jndj^e'iS 
decision in favor of the plaintiffs be reversed with costs. 

Appeal dllotDed, 
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THAZOOB JEEBSATH SING (Plainot?) v. tHB COUM d» 

p. Qfi WABD8 AND OTHUtS (DXlSlfDAlVTS). 

1*876 

tiareh 10,11, [Q^ Appeal from the High Court of Judicature at IVxrt WaiiaBi in Bengal^ 
& 12. 

"' Hindu Law-^MUaJuhara^InheHiasieo^Appainimeni c^ a DatiglUer* 

BytheHhidulaw ofinhdrtftanoe as contained in tito HitiktaMm, tii» 
great-gmndaon of the IjreAt^eatigreatfgrMidfatfa^r ol ^th4 dtetaMdis a 
nearer heirlto the deoeased than' his father's sister's son. 

The case of Bhya Eam Sing v. Agar Sing (1) fc^owed. 

The custom of Hindu law, under which a father, in de&kult of male issue, 
might appoint a daughter to be as a son, or appoint her to raise a son for 
him, if not Obsolete, fl« appears to be the (Opinion 6f the tisxt-wnters, is 6ne 
which in modem times doelB ndt scl^m to have beta bfooght mniir the 
considdrataoa of the OoviB of Justiee in India; 

* Free$nk Sir J. W: Oolviib, Sib B. Peacock, and Sm H. I. Smizr. 
(1) 5 B. L. B., 293; S..C.1 13 M^z^% I« A., 373. 
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AsBdittlBg ihe ou^m to ^xWs .inasmaoh 'm ft breaks in upon tibe general ^87g 

Mte ol aoooeva^, whoever ekima by Tii-ttle ot it to Buooeed aa heir, mtiet Th^^^r 

brin^ himaelt dearly within it. There aeeme tobe nolaoffieient authority for ^^^^gj.-oL 
koldinft that a lafKher may Megata ike power to appoint. Sivo 

App«al from a ilcoision of tbe wgk OoHrt at Calcutta ^^^bd* 
(Oouck, O.J., aad JTaekaon, and Glover, Jl.)i ^a^d 12th July 
18?©, tsonfirming a decision o! the Deputy Commissioner of 
Iiokardiigga, dated 24«h February 1869. 

The suit, out of which this appeal arose, was brought iu the Court 

of the Deputy Commissioner ol Lohardugga by the plaintiff 

Tfaakoor Jeebaath Sing as keir of Raja Trilokenath Sing^ 

deceased, for possession of the raj or estate of Eamgurh, with 

the property, moveable and immoveable^ appertaining thereto, 

wHok had belonged to the deceased Raja at his death* The 

ilefendanto in the suit were, first, the Court of Wards> who had 

taken charge of the estate until the question as to the right of 

inheritance should be decided 5 second, Brum Naraiu Sing> who 

alleged a perferable title in himself as a nearer relative in the 

male Uho; and third, Makarani Heernath Koowuree, the 

Blether of Trilokenath Sing. The second defendant having 

d4ed during the pendency of the appeal, his son Nam Narain Sing 

kad been substituted in bis place. The third defendant had also 

died, and her olaims were not in issue on this appeal. 

It was agreed by the plaintiff Jeebnath and the defendant 
Bram Naraiii that the Bamgarh estate is an indivisible raj 
desoendiag to the nparest male heir to the exclusion of females^ 
The contention between them was as to their respective rights 

aa nefkreat male heir. 

The tide made by the plaintiff in his plaint was of a two-fold 
character. His first ground was that, as son of the sister of 
>{^a Trilokenath's father, he was, according to the Mitakshara 
law, which governs the succession, a j nearer heir than Brum 
Karain, who claimed as great-grandson of the great-grandfather 
of Eaja Trilokenatys grandfather.. He further contended 
that, if not the nearest heir by the ordinary rules of succession, 
he was made an heir by the act of his grandfather Maharaja 
Sidnath Sing, who, in accordance with a custom of Hindu law, 
had appointed hia daughter, the plaintiff'^ mother, to raise up 
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1875 male issue to him. The part of his plaint ia which the plaiatiff 
""TiiiKooT"" ®®^ forth) somewhat bbscurelyj the grounds on ; which he rested 

Jkkbantb this alternative claim, will be found recited iu their Loi^dships* 
Sfiio 
V. judgment* 

^"\^AEDfc ^ '^^^ ^*^® ^^^ ^^ '^^ hearing before the Deputy Commis* 
Bioner otLohordngga^wbo dismissed the plainlifE^B suit with casts. 
Ue held that the plaintiff had not succeeded in establishing his 
title as appointed heir, and that by the rules of inheritaqice laid 
down m the Mitaki^hara^ the defendant Brum Narain was entitbd 
to the success ion> 

From this decision the plaintiff appealed to the High Ck)art> 
bub his appeal was dismissed on the 12th July 1870 {I), and 
from that decision the plaintiff appealed to Her Majesty in 
OounciU 

Mr. Leith, Q.C.> and Mr. J^ A Bell for the appellants— 
With regard to the claim of the appellant as nearest male 
heir under the Hindu law of succession^ it must be admitted 
that there are three decisions of the Privy Council unfavor* 
able to hiin^ namely, Rutcheputty Dutt Iha v. Rajundur Narain 
Itae (2), Rany Srimaty Dibeah v. Bany Koond Luta (3), and 
Bhya Ram Sing v. Agar Sing (4). The first of these cases 
however was decided with reference to the Mithila law of sue- 
cessiout and the second case was decided with reference to the 
law of Dayabhaga. But the third case Was decided under the 
Mitakshara> and is therefore very strong authority against the 
plaintiff's general claim to inherit in preference to the defendant 
Brum Narain as a nearer heir. 

With reference to the plaintiff's title as son of an appointed 
daughter, they referred to the Institutes of Uenu, Chap, ix, 
&8» 127. 133 ; and to the Mitakshara. Chap, i^ s. 11, cl. 3, as 
isupporting the plaintiff^s contention. • 

Mr. Gowiey Q.C»i and Mr* Doyne^ for the respondent Nam 
Narain Sing^ were not called upon. 

(1) 6 B. L. B., 442. (4) 5 B. U B» 293 ; S. C.| 13 Moon's 

(2) 2 Moore's I. A., .132. . I. A., 373. 

(3) 4 Moore's I. A., 292, 
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.Thejadgm^nt of thoir LordAipa waa delivered by ^^^^ 

Thaxoor 

Sir M. E. Smith. — This was a suit brought by Thakoor J#mnath 
JeebDath Sing against Baboo Brum Naraia Sing^ represented by «. 
the Court of Wards, and the Maharani Heeranath KoowuresTaaOtfUBTcr 

to reoover the possession of the raj of Bamgurh, which is an ^ 
impartible raj. The principal question raised in the suit turned . 
upon the Sindu law of inheritance^ and was whether the pUin- 
US. 9'eebn ah Sing or Baboo Brum Narain Sinfif waa entitled to 
succeed the Raja Trilokenath, who was the last proprietor of 
the raj. Bij^i Trilokenath died childless, and, indeed, a minor. 
The appellant Jeebnath Sing claims as father's sister'a son, and 
no doabt he is a nearer relati7e, in one sense, to the deceased 
Raja than the respondent Brum Narain Sing : going back to 
the common ancestor, Brum Narain is the great*grsndaon of that • 
common ancestor. 

It was admitted by Hr. Leith in argument that the casei 
which waa lately decided by this tribunal, of Bhya Bam Sing 
y. Agar Sing (I),, waa an authority decisively against tho 
appellant^a claim. • It is iijnmaterial to consider whether 
Brnmnarain was a aaplnda or samanodaka, because he wiis 
clearly in one of those two cla8aeis,and whether in one 6v the other 
he was in the. line of male descendants from the common ances- 
tor^ and the decision referred to is that this line must be ' 
exhausted before bandhasare resorted to, in order to discover 
the heir of the last proprietor. JTeebnath Sing is a bandhn or 
cognate only^and therefore he cannot take as long as there is 
either a sapinda or a samanodaka in existence. The case, ' 
therefore, to whioh Mr, Leith referred, of BhyaBam Sing v.' Agar 
Sin9(l)» ha^ really decided the appeal^ so &r as that qoestidn is ' 
cozLcernedi against the appellant^ and that ease in- principle 
followed twa previous oatos-^jne Butoheputty Dtttt IKa v. 
Bajunder Narain Bae (2) and the other Bxny Srimuty^ Dibeah 
V. Bany Koond Lutta (3). 

The other point which Mr. Leith raised was this :«-That assum- 
ing the appellant, Jeebnath was not the nearest heir according 

(1) 5 B. L. B,, 293., 8. 0., 18 Moore's (2) 2 Moore's I. A., l82. 
I- A.> 373. (3) i Moore's L A., 292. 
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lt7S to the ordinary rales of saccessieQ^ he was nade an heir by the 
Tqakoob act ef Maharaja Sidaath Sing, who^ tie sayfl, appointed a 
•^■"^^™ • daughter, Jeebnatii's mother, to faiae a aon to him ; and he 
V. coatends that, by a rale f>f Hindu law, a son o£ a dacighter 

^ABM. ^ appointed la entitled to aucceed in prefereace to more 
distant male relatives. That a rale of law o^ this nature 
18 to 'be fonnd a4nongst old collections of Hindu law appears to 
be established by the text to which Mr^ Leith referred ; but 
there seems to be ^an opinion amongst the text-writers that that 
rale has become obsolete. In Sir Thomas Strangers book (l^ 
nader the head of '' Inheritance^" he thtn speaks ^ it :— • 
'* Daughters. — The right of daughters to succeed in default of 
sons and widow, is not to be coafounded with that of the 
appointed daughter nnder the old law. That «ippoinment was 
one* of the many subetitntione for the bod, and by a fiction no 
longer subsisting regarded as one.^' Then (2) he saysj referring 
to another custom :-— ^' This is analogous to the law as applicable 
^ to the appointed daughter, before that sabstitntion, with others 

of a more questionable kind, became obsolete/' In Sir William 
Macuagblen's Treatise on Hindu Law (9), in the Chapter on 

*^ Adoption,'' he 8ay« : — '^ In former times it was the i^raotice ta 
affiliate daughters in default of male issue, bat the practice is 
now forbidden. The other forms of adoption enumerated by 
MisQu i^pear4o be wholly obsolete in the present age.'' This 
appointment -of a daughter may not be strictly an adoption, bat 
the text-writers evidently refer to this oastonw amongst others- 
as being obsolete. It is. not neoesaary in this case to decide 
that this is so^ although there certainly does not appear to have 
arisen in 4nodem times any instance in the Conrts where thia 
custom bas lieen considered. But aapposiog it to exist, inasmooh 
as it breaks in -upon the general rales of succession, whenever an 
heir claims to succeed by virtuo of that rale, he mast bring 
Jhimself very clearly within it. 

(1) Hindu Law, Vol, i, p. 137, 

(3) Id,, p. 138. 

(3) Principles «nd Precedents of Hindu Law, Ist ed., Tol, i. p. 1(^. 
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It is diflfeolt to dispover the precise ground on which tbe* W5 
plaintiff originally based this claim. The plaint certainly does "•ThTkoor ^ 
not state enongh to bring him w ithiu the roles as laid down in *^^"^^™ 
ICentie and in the Mitakshara. The plaint says this : — ''Yonv r. 

petitioner's maternal nnole^ Maharaja Luchmeenath Sing: ^^g^ ^' 
Bahador, agreeably to the conosel of his father Maharaja 
Stdnath Sing Bahadnr« having g^ven in marriage yonr peti- 
lioner'a mother, kept her under his roof,, declaring and giving 
'ker hopes that^iE a son be born to her^ saohson will stand in Oke 
relation of son's son to h<is mother*s father^ and that it at any 
time occasion arise, he will obeerve the religions rites of 
sraddh (obseqnies), and keep the estate intact ; and accordingly 
yonr petitioneri from the- day of his birth to the present moment 
lived with the deceased Maharajas in common* for all the pur- 
poses of board, lodging; and worship/' Now,, in this stutement,. 
it is not said that the Maharaja Sidnath^ by^ any act of his,, 
appointed the daughter, nor that the sohi her brother, Lachmee*^ 
naih Sing, did any formal act appointing her to raise a son !<»• 
his father; tber plaint says no mere^than thet the latter gnye^ 
her hopes that,, il a 8o» was born to her, snch son would standi 
» that relation. 

Looking at the- text,, it seems not only that the act of s^oint- 
.mentuMist proceed £pom the father himself, but apparently 
should be made by himselfi because all the forms of expression* 
which are given are those wihch it is supposed the father him- 
self would utter. In Menu the feading passage referred to by 
Mr. Leithin Chapter ix, s, 127, is:— ^' He who has no son 
may appoint hiff daughter in this manner to raise up->a son for 
Kim, saying, ' the m«le child, who shall be born fihemk herin« 
wedlock shall be mine for the purpose of performin^^ my^ 
obsequies.' " The* passages in the Mitakshara are to the same* 
effect. In Chapter i, a. 11, cl. S:^^'^ The son of an appointed^ 
daughter /"patrika-patra) is equal to him, — that is,, equaF 
to the legitimate son. The term' signifies son of a daughter.. 
Accordingly, he is. equal to the logitimate son« as deseribed by^ 
YasiiAtha :? — ^^This damsel, who baa no brother^ I will give unto* 
thee decked with Qmaments : the- son who may be born of her 
shall b^ my son/ Or that term! jaay signify a daughter become 
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1876 JQg fey special appointment a son.'* The laatj is not the present 
THAKooft case. As their Lordships nnderstand, what is set up is, not 
Jbxbnath that the daoghter b came a son by appointment, bat that she 
r. was appointed as a special daughter from whom might proceed 

^° wi»Da ^' • fi^^ ^^^ should stand in the place of a soff's sou. The passage 
proceeds :'<— ''Still she is only similar to a legitimate son, for 
ahe derives more from the mother than from the father. Ac- 
cordingly, she is mentioned by Vasisfatha a9 a soUi bttt as third 
m rank.*' Then the note to that ia :-^^' The pa*trika-patra is of 
• four descriptions. The first is the dadghter appointed to be a 
8on; she is so by etipnlation to that eff«'ot. The next is her 
0on ; he obtainsi of conrse, the name of son of an appointed 
daughter, without any special compact : this distinction, how- 
ever, occurs ; he is not in place o£ a son^ but in place of a son'g 
80U, and is a daughter'^ son/'— that is, the son of a daughter, 
who is l^erself appointed to be. in the place of a son. Then 
there is this : — " The third description of pen of an appointed 
daughter is* the child born of a d«nc;hter^ who was given in 
marriage, with 'an express stipulation in this form': — 'The child 
which shall be born of her shall be mine for the purpose of 
performing my obsequies.'" The attempt is made to bring the 
appellant within this third description of son of an appointed 
daughter. A special form of stipulation is given. It is stated 
that it must be expressed, and Menue also speaks of an express 
appointment proceeding in the same way from the father him. 
self upon the marriage of the daughter- In this case no ap- 
pointment was made by the father, and it'certaintly requires 
positive law, or evidence of a custom from which the law may 
be presumed, that, supposing the rule still to exist that a 
father may appoint a daughter for this purpose, it is a part of it 
that he may delegate the appointment to his sons. There is 
nothing s^id of that power to {delegate being a part of the law, 
but, on the contrary, the rules as to the manner of appointment 
given in the old authorities point to the act proceeding personally 
from the father. The law as to adoption of sons bears an ana- 
logy to this, but the usages of that law cannot, without 
authority, be imported into this mode o{>^i^ppointment. These 
' adoptions most stand upon the- authority relating to each. 
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In this case, there was up formal appointtneot by tlie father ^^^ 

himself ia his lifetime, and no safiScient aathority has been thakoob 
cited to establish that what was done afterwards can have the J»'kath 

OIKQ 

effect of making the son of the danghteir, who appears to v. 

haTe been married with the consent' of her brother ^l^oi^ tbe^'^^^^^y^*^ 
condition that the hnsband shonld live in the honse, equal for 
the purposes of 'succession to the son of a son. But, how- 
ever (he .li^ m^y be, the evidence o£ the authority supposed 
to have been given by Maharaja. Sidnath. to bis sons^ and 
of the exercise of it by them, is most vague and unsatisfap- 
tory< No more appears respecting the supposed exercised of 
it by thQ sons, than that when their sister married, a condi* 
tion was imposed upon the husband that they should live in 
the Maharaja's ( her brother's) honae, and the son be brought 
up as one of his. No ceremonies are proved to have beea 
performed, nor ^ny es^press form of appointment used. This 
evidence seems to be wholly insufficienlj to establish a formal 
appointment which is to have the serious consequences of 
altering the line of succession. 

On the whole, therefore, their Lorilahips think that the 
judgments of the Courts below are correct, and they will 
humbly advise Her Majesty to afBrm them, and to dismiss 

this appeal with costs. , 

Appeal disrniaaed. 

Agents for the appellant : Messrs. WatJcins aq4 Lattey 
Agents for the respondents : Messsrs. H. and J. Henderson. 



APPELLATE ClVn> 



B«/ar« Sir Biohard OoiiA Kt», Ohie/Jusiioo^ and Mr. Jt^tUfa L. 8. Jachaou. 

Ik thk Matter of th* PBTiTioir or 8YITI> ABD60L AlI .• ^^V *7. 

84 ^ 25 VicL. c. 104, f . 15— -4ci X of 1870— Bigh Court-'Power$ of Super- 

Miendenc6-Aet X of 1870, ff, 29 A 39. 

4 > 

Tlie Ooiwto eit»Mitbod under Act X of 1870 ara Cooita imliject to ib» 
appellate jarifldiotion of the High Court, and not the lees so, because an 
•ppeid liee to the Hi^h Ooart from thetr decisions in eertnin oisea ooljr. ..The 
liigh Court oonseqaently has the power of Bai»erintendenoe oyer those Courts 
niider •. 16 of 24 & 26 Tiot-, 0, 104- 

* Applicathm for admission ofreTiewof an order made in Utile No. 696 
of 1874 ii; the i^atter of th« land Acqmisition Act, 
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IB75 There ii Bothing: is Aot X of tKO which givM the JMge ud Aaaesor* 

littiog to ^hsr p»«er to lietermine the right to compenffttian, or the titlet* 

XATflB or ttwIandCoriirhiehoompeinBtioit ii lobs uusied. Where therefore the Collector 

TOE PmnoN tendered compens"Uoii inrsapeot of land, eomir of which wu above, and aoms- 

or Svi'D below, high water mirk, and made an oKer for saeh Kp«ratel j,— BeM, tbrnt tb» 

ABDOOt. Acl. j^^ ^^ AMMMre had no power to ward tha whole enm teaduwd by th* 

Gollectta' as oompentttfan for tha land above high water mark, but the; ahonld 

have determined what waa a proper ooaipaaaatina toreach deioriptioa of buul, 

Applicatiob for reriew oF judgment in an appeal fsoin tlie- 
deoision of Mr. Beanfort, the Judge appointed ucder Act X of 
1870 lo hear cases ia Calcutta nnH. the 2.4-Perguiuias, ia a case- 
referred by the Collector under ss, l^and IS oE the Act, lis 
hbiog tiaaUe to agree with the parties as to the ameaot ofi ■ 
compenBatioa to be paid. 

The facts were stated in the refereDce^ the material pottioos 
of -which were «a follows ; — 

" Tbe land is part of the foreshore at tihe eastetn bank o$ 
the river Hoogbly. Its area is & biga« l katas 14 cfaittaks 
and 18 square feet. It» bonndries ares — On the aorth, th*- 
premises of Messrs. S>il)i Brothers ; om tbe aontby the river 
bank in the possession of Syiid Abdool All ; on the east^ tbe- 
remaining portion of tbe bank oE tW EloQ^hly.; and on tbe 
west, the rirer Hoof^hly. There have been du damages nnder 
8. 5 or 17. . I have tendered aa compeasEntibn noder s.. Ik 
"Rh. 6,355-15. I hare delerniiDed my tender qd tbe following 
groands: — The land above high water measurea 11 katas- 
1 chittak and 29 sqoare feet. I hare tendered for this at tbe 
rate of Rb. 150 a kata, being a higher rate than any 
plain land in tbe neigh boarlio6d bas fetoheJ when sold, as far 
as I can ascertain. The amount of my tender for tbe lanif 
abore high water mark is Ks. 1,665-10. The- land bejow faigh- 
water mark msasui^s 4- bigas 13 kat»q 12 chiltafce and 34- 
square feet I.have.oSered for this at the rate of Ra. 50 per* 
katn, or Bs. 4>,6d0-5. Thus, the total amoant off.-red by me 
is Ke. 6,355-15. 1 do not admit th» right of any one asve the- 
lublio to the land below blgh water mark. Bnt I iHideretand 
hat a claim is lilraly to be put iovnsrd by some oG the persona 
rhose names are noted above to a private interest iti this tidad 
wdj and it is neoesGary th«t tbta olaim should be settled." 
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Thh case waft lieard hj Mr. Batdfort and two Assessors. The 1875 
parties other thaa the Colleocor not being able to agree in jITtjhb 
regard to the nomination o£ an Assessor, the Court appointed yHjJ^JJJjTJof 
onlhepartof all the owners. Baboo. Denonath Bose* who was ^^ ^^^'^ 

Abdool Ali.'' 

prepoaed by Syud Atidool All. Mr. Rowe was appointed 
Asaesaor on the .nomination of the Collector. 

Baboo Denonath Bose^ observing that Messrs. ilalli Brothers 
paid al^oat Ke. - 5^600 per. biga in ^idditioa tp tlie aonanl 
rental^ and that j£ th|9 aemindar's right had been included 
in the purchase^ they would have paid a larger price, awarded 
Rs. 5,800 per biga, or R;s. 290 per kata ; and as there 
was no evid ence to show what portion of the area taken was 
below high water nark, he awarded at that rate for the whole 
land. The amoant which he awarded for the whole land was 
Bs. 30,421. 

Mr. Rowe was of opinion that the price paid by Messrs. 
Balli Brothers for land which was above high water mark, 
and on which buildings had been erected, coald not be the 
criterion of the market-value of the present lasd, which was 
niider water,* and that as he had ascertained that the greater 
portion of the land was below high water mark, no compensa- 
tion ought to be paid for such land. On these grounds he 
thought that tl>e OoUector's tender was very liberal and awarded 
that amount. 

The Judge in his award said :: — '*The calculation of Baboo 
Deoonanth Bose is erroneous, for he has included in the Rs. 5,000 

tho amount paid by Messrs. Balli Brothers to the occupants of the 
land as a bonus for removing from it, He is also wrong in not 

diatingnishing between the lands above and below high water 
mark, because, the GoUeoter has given the arer s of both dis« 
tinctly in his public letter of reference, and they are also clearly 
sbown im the map, and as none of the parties has disputed the 
correctness of the measurement or statement, silently accepting 
it, it must be assumed to be correct. Mr. Rjwe has rightly 
observed that the claimi&nts are not entitled to any coompensa- 
tion for the land below high water mark, because they have 

not shown that they have any right in it. I concur also with 
him. in thinking that the amount tendered for the small margin 
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1S75 of land above high water mark is Ainpte. I oaanoi aascerlaiti 
iM THB what cumpeaaation is due for the deprivatioa of the riTer front- 
thV PaTiTioN *fif®' beoaase ao evidence referring to it is before me." 
°' L a! I ^^ applioatioa to the High Court, a rule was issued by 
JacksoQ aud MoDoaell^JJ., callingi on the Collector to show 
cause wliy the award shoald not be qaashed and a new investi- 
gation directed. 

The rule was heard before Coucb, 0. J., and Jackson J., and 
the following judgments were delivered on 15th December 
1874:— 

Couch, C.J. (after reading the opinions of the Assessors, con- 
tinued) : — The fair construction of this is that Mr. Kowe, being of 
opinion that the claimants were not entitled to any compensa- 
tion for the land below high water mark, decides that the sum 
offered by the Collector for the land above both high and law 
water is a liberal compensation, and awards it not for what it was 
tendei*ed for by the Collector, but for the land above high water 
mark. Taking the entire sum offered for both descriptions of 
land, he appropriates it to the land which he considered the. 
claimants worn entitled to have compensation for. (The learned 
Judge then read the portion of Mr. Beaufort's award set out 
and proceeled) :— Thus Mr. Beaufort adopts the opinion of Mr. 
Howe, for he not only says*that Mr. Howe has rightly observed 
that the claimants were not entitled to compensation for the 
land below high water mark, but he says : — '* 1 concur also with 
him in thinking that the amount tendered for the small margin 
of land above high water mark is ample/' The expression *' I 
concur also'* shows that he ibtended to concur with Mr, Bowe 
in what was previoualy stated, viz., that the parties were not 
entitled to compensation for the land below high water. If he 
meant anything else he would differ from Mr. Rowe j so that^ 
in effect, both Mr. Beaufort and Mr. Rowe have applied as 
rompehsation fur one description of land what the Collector had 
tendered as compensation for both descriptions. 

In a passage which follows, there is a little x inconsistency, 
perhaps only apparent, between what Mr. Beaufort had said 
before and what he then says, for in speaking of apportioning 






• 



• I 



VOL XV.3 BiQfi COtJET. lol 

the money, ha's&ys :-<^" Now, neither of these parties li&a aclclooed ^^1^ 
any evidoooe to show that any portion of the land in question j^ ^hb 
is coveted by either of these leases to which they refer* and it . ^ *P^*j®' ^,^ 
is I think highly itnp^)bable that eitheir the manrasidai^ or the of Stud 
dar-manrasidars contracted to pay rent for the land below high ^^^^ ^^^ 
water mArk/' as if in apportioning the compensation he was look- 
ing upon it as including the land below high water mark. 
Notwithstanding this it appears to me to be clear that Mr. 
Beanfort adopted the same mode of awarding compensation as 
the AsBOBSor Mr. Bowe had, 

Thea what has in fact been done is that^ althongh Mn Venter 
had made an o£Eer of compensation for the land below high water 
mark of Bs« gO a kata^ at the same time saying that he did 
not adnut the right of the claimant to the compensation^ Mr. 
Beanfort and Mr^ Bowe have decided that the claimants are not 
entitled to any compensation for it, and have determined the 
qaestion of their right to this land. Now s. 21 of the Land 
Aeqaisition Act states that, ^' as soon as the Assessors have been 
Itppointed^ thei Judge and the Assessors shall proceed to deter- 
mine the amount of the compensation;^' and in s. 24^ it is said that> 
in determining the amount of compensation to be awarded for 
land acquired under this Act, the Judge and the Assessors 
fihall take into consideration first the market-value of the land ; 
secondly, the damage sustained by reason of severing such 
land from other land of the person interested ; thirdly, the 
damage sustained by reason of the acquisition injuriously affect- 
ing his other property in any other manner, or his earnings f 
and fourthly, if in consequence of the acquisition he is com- 
pelled to change his residence, the reasonable expenses incidental 
to such change. But there are no words in this Act which 
give to the Judge and Assessors sitting together, as they did, 
* the power of determining the right to compensation, or the title 
to the land for which the compensation is to be assessed. 

In s« 15 there is a provision for any question respecting 
the title to the land, or any rights thereto, or interest therein, 
by persons making conflicting claims, being referred by the 
Collector to the determination of the Court j but there is no 
express provision in the Act for the decision of such questions. 

28 
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W^ opinion, to which ouraUention has now been called^ it does noi 
Tn the appear to me that the words which wero omitted by Mr. Beau- 

MACTKB^oF £qj,|. make any real difference in the fair meaning of Mr, Eowe'a 
OF Stud language. If the langaage were ambiguoas and might fairly 

Abpool ^'^^^ j^jjQ conatrucfcion, which the learned Advooate-General 

contends fbr^ as well as that which I think is the right OBe,. 
still it appears to me that in a case of this desoripfeioa it ongbt 
to be quite clear and free from ambiguity that the compensation 
has been awarded for the land below high water mark. The 
Collector very properly made his dSer for the land above, and 
the land below high water mark, separately^ and it was neces* 
sary that it should be''8eparately assessed in snch a manner 
that the parties might know what the Judge and the Assessors 
intended. I see no reason for altering the opinion which i 
formed when our attention was only called to the statement of 
Mr. Rowe's opinion by Mr, Beaufort, now that we have had the 
full note of that opinion read to us by the Advocate-General. 

Another question which has been raised by the learned Advocate 
General is as to the jurisdictiou of this Court, The 15th sec- 
tion of the Act for establishing this Court gives to it a super- 
intendence over all Courts which may be subjeot to its appellat^. 
jurisdiction. The section goes on to give to the Court "power to call 
for returns, and to direct the transfer of any suit or appeal from 
any such Court to any other Court of [equal or superior juris* 
diction, and to make and issue general rules for regulating the 
practice and proceedings of such Court, and also to prescribe 
forms for every proceeding in the said Courts, " I think these 
words cannot be.taken as restricting theprevious words which give- 
snperintendence over all Courts subject to the appellate juris*^ 
diction of this Court, and as limiting the exercise of that power 
to Courts for which it may be desirable that this Court should 
issue general rules for regulating their practice and proceeding!^ 
and should prescribe forms. But I am not prepared to say, if 
the question arose, that this Court might not exercise the powe^ 
of regulating the proceedings of these Compensation Courts as 
I may call them. It is not necessary for us now to decide 

that. 
Then the question is, can this Court constituted under Act X 
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ct 1870 be said to be a Coai-t which is. subject ta bh6> appeUafca 187& 

jarisdictioa o£ the High Court. Ih^tiis 

MA.n'Ba or 

T^e 35th section of the Act says, that^ " if the Judige differs^"", Siu"°* 
from both the Assessors as to the amount ol compensation, h& ABDootALu 
fihall pronounce his decision, and the Collector may appeal there-- 
from to the Court of the District Judge unless the Judge 
whose decision is appealed from is the District Judge, or nnlesa 
the amoant which the Judge proposes to award exceeds 
Ss. 5,000, in either of which cases tho appeal shall lie- 
to the High Court." To say that the Compensation Court 
(I use that term as describing it generally) does not come 
within the meaning of s. 15 of the High Court's Act,, 
because the appeal only lies to this Court in certain cases 

where the amount of the compensation proposed to« be awarded 
exceeds Bs. 5,000, or where the decision appealed from is that 
of the District Judge, would I think be an unreasonable con- 
fltruetion of the section. It is not the less the Appellate Court 
because in certain oases only an appeal lieato iz^ There are 
instances, where, in suits of a certain description, an appeal 
does not lie from the original Court to this Court whilst in 
others it does, and this Court is still the Appellate Court within 
the meaning of s. 15« and has power to supevintend the pro- 
ceedings of the original Court. 

The other point raised by the learned Advocate-General as I 
understood him (I am not sure that I understood him cor- 
rectbf) is that the awarding compensation is not a proceeding 
of the Court, but a proceeding of the Judge and the Assessors 
and that there is a distinction between the Court and the Judge 
and Assessors. I think an examination of the sections shows 
that there is no force in this objection. 8. 18, the firHt in 
Part iii of the Act, which part is headed ^' Eeference to 
' Court and procedure thereon/^ speaks of what is to be done hy 
the Collector io making the reference. After the reference is 
made to the Court, a notice is to be served on the persons named 
in it requiring them to state to the Court the sums claimed as. 
compensation, and a notice is to be served on the Collector*. 
Then it proceeds to state how the Court is to be constituted for 
the purpose of assessing the compensattou^ namely^ two- 
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1875 AsaAsaoca are to be added- to the Judge. And' the Jadge and* 
Xnt«b the two Aaseasora coostitute the Cbarfr for the purpoae of deter— 

^'^^PETiTroK ^^^^^g *^® amouot of the compensation.. The 24th section* 
OF Stud sajs how they are todo it^ Ae Jndge aad the Aaaeasors beings, 

ABDooL . ^j^^^ ^j^ oonstitafced Court for the purpose*. Aad so the Acfc 
pi'oceeds ; s. 82 saying, that the coats of all proceedings takea. 
under the Act by order of the Court shall in the first instanoe- 
be paid by the Collector, and s. 34 providing for how the award 
shall be signed,, namely by both the Judge and the Assessors*. 
Then. P^rt iv shows how another doty is to be performed,, 
namely,, the apportionmeut of the con>pensation. When th&^ 
proportions ace to-be determined, the. Court is. to be the Judge 
aitting alane^ 

The aections in P&rt iii appear to me to show that the Conrt. 
which performa the duties required by those sections to be* 
performed is the Judge and the Assessors* It comes witiiin th^^ 
meaning of s. IS of the High Court's Act, that is,. it is a Gonrfe- 
which is subject to the appellate jurisdiction of the High Goa(%; 
in certain, cases; I therefore* think. no< ground. has- been showiti 
for reviewing on^r decision.. 



Jackson, J.«-I am of the same opinion upon all the points 
raised to-day.. As to the opinion of Mr, Rowe, the course taken 
by the learned Ad.voca te-General might possibly seem to Suggest, 
(and I say this* because this matter came before me in its first. 
stage andnot before the Chie£ Justice) that the opinion had not 
when the rule was applied for,, been, submitted to the Court in^ 
extemoi It is right to say that that opinion was- in its exact 
word's annexed to the petition of Abdool Ali, and was I anu 
sure considered by myself and my colleague McDonell, J«, in 
granting the rule.. If in delivering judgoient in this matter the • 
learned Chief Justice referred to the statement of Mr. Bowe's^ 
opinion contained in the judgment of Mr. Beaufort,, it no doubt 
was because the gentlemea who appeared before us and argued" 
the matter were not conscious of any real difference between 

the opinion as stated m the judgment and as expressed in Mr.. 
Bowe's own words. That which Mr. Beaufort states as the 
effect of Mr; Bowe's opinion: is^ a paraphrase of it rather tha a 






a quotation of any portion of it| and it pfroba-bly wda eatnsed 1875 

by the nnderstanding which Mr. Beaufort arrived at of Mr. if^nz 

Rowe's opinion aftefr diacassinff the matter with hiok. I think mattes or 

it is almost too olear for discussion that Mr. Rowo, not consi- w Byvd 
dering the claimant entitled to any compensatton in respect of -^'^^^ ^^' 
ihe land below high water mark, and for that reason not deem- 
ing it necessary to estimate the exact value of the land above 

high .water mark^ and being aware that the Court would be 
bound to award a sum not less thaa ^hat the Collected bad 
offered, expressed it as his opiuion that the tvffer made lay the 
Coilecton^ taken as « whoIe> was a liberal one» 

Then as to the question of jurisdiction^ 1 IhaVe no doubt 
at all. I think in the first place that where •any Oourt is con- 
stituted by the Legislature here in res^pect of which the High 
Contt is ifhe Apj)ellate Courts whether the ^ight of appeal be 
general^ or whether it be restricted^ the jurisdiction given by 
8. 15 o£ tide High Courtis Act applies^ and if we were now tq 
begin limiting that jurisdiction by reference to the fact that 
appeals in certain cases are withdrawn>, we sho>ald probably 
find that the superintending jurisdiction of this Court would 
have to be given up altogether, because thei*e is scarcely a 
single Court in respect of which an appeal is not in some 
instance or other taken away by some provision of iaw. 

But in addition to that it must be borne in miud that these 
Courts constituted under Act X 1870 are no other than one ot 
"Other of the regular Civil Courts of the country, all of which, with 
the exception of Small Cause Courts^ arrive at their decisioxn 
•subject to appeal to the High GourU 

The third Partof the Laud Acquisition Act contains the sections 
relsbting to a reference to the Court and the ptocedure thereon^ 
and one of the(^ sections confers upon the Court constituted as 
« tlie Act requires the power of giving a decision in the case 
which shall be final under certain circumstances, namely, where 
tlie Judge and one or both of the Assessors Bhall agree as to the 
amount ol the compensation^ ^hat therefore limits the appeal ; 
but where the Judge diners from both the Assessors as to the 
amount of compensation an appeal lies from his decision. In 

that case therefore the decision of the Court is subject to the 
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1S75 appellate jurii^iction of the High fJoart. tt Semis to me 

Xiy,.(Ik therefore that the stiperintending jurisdiction Aloises ; and I ana 

MATTER OF boaud to say, from the experience we have of awards made la 

THK Petition ^^ ^ •« t.- n 

OF Stod these cases> that it would be a matter of regret . if this Caarb 
Abdool Am. Jj^j jj^j. ^j. ^^^ disabled ttom exercising that jurisdiction. W«r 

have seen enough to show how necessary it is that the procedurer 
of the Courts acting under Act X of 1870 bhould be submitted 
to somethingj more than the ordinary appeal given by the Act. 
As to the third point, I confess I was somewhat suprised to 

fiad that the learned Advocate^General raised itj for nothing 
can be clearer than that the word ^' Court'' whether it is used in 
the Act means the Court made up in certain cases of the Judge 
i^nd the Assessors; and s. 89, upon Which so much stress 
was laid, Merely refers to the cases where the amount of the 
compensation had to be settled by the Court constituted undei' 
the Act, as distingushed from those cases referred to in s, IS9 
where the amount of compensation has been settled under s^ 14 
by the Collector ; and the compensation settled by the Court is 
no doubt the compensation set out in the award described in 

Mute discharged* 
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M'eh, 16, 19 ; [-Qh Appeal from the High Court of Judicature at Fort William in Beng ttL j 
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I— ^^ ■ .,m, FurcJiaae in execution of surplus proceeds of Revenue Sale ^Setting a«ia« 

Revenue SaU-^ Suit to i^cover Purchase-Money-^Voluntary Faifntent 

6ee aIbo a person, who with notice, bays property subject to a contingency, which 

?p^i ^- °^*y defeat or destroy the interests which is the subject of sale, is not 

^' entitled to be relieved from his bargain and to recover the purchase-money, 

merely because the contingency contemplated actually happens, andthepro* 

perty either does not become, or ceases to be^ available for his benefit. 



\ 

V 



\ • J^tsseni ;— dia J. W. Colyile, Si& M. £« ShitHi avd Sib B. P. Oolubs. 



YOL. XV.J PRIVY (X)UNOIL. 209 

An estate of whicH B was oneof the registered shareholders was sold f Op 1 876 
Brrears o! revenue, and the ahiount realized, after deducting the arreiw and '^'^^ 
tbe expenses of the sale, remained in deposit with the Oollector. 5. the %;mou 
holder of a decree against R, notwithstanding objections made by E, caused v. 

the interest of B in the snrplus proceeds in the bands of the Oollector to be j^^ 6aboo* 
attached and sold in execution of his decree. At the execution-sale JB't 
interest was bought by B, and from the money paid by him the judgment- 
debt of iSyandthe debts of other judgment-creditors of £, were satisfied. 
In the mean while B brought a suit to set aside the revenue sale of tbe 
estate, and obtained a decree in his favor in the- High Court. B then 
applied to the Collector for £'s share of the surplus. proceeds, but his 
application was refused. In a suit by B against R to recover the price he 

had paid at the execution-sale : 

" Held , reversing the judgment of the High Court, that such a suit could 

not be maintained. 

Appeal from a decree of the Hip^h Court at Calcatta (Coach, 
C.J., and Phear and Ain^lie, J J.), dated the 2l8i of Jfarch 
1873 reversing the decree of the Subordinate Judge of ZiUa 
Tirkoot, dated the 27th May 1872. . 

The facts of the case were briefly as follows : — ^An estate m 
which the appellant was a shareholder having been sold for 
arrears of G-ovemment revenue, the appellant's share of the 
surplus proceeds of sale were attached and sold by an ezecution- 
oreditor of the appellant to the plaintiffs for Bs. 8^000, and the 
attaching and certain other execution-creditors of tho appellant 
applied this Rs.^ 8^000 in satisfaction of their decrees. Before 
the sale to the plaintiff was confirmed^ the appellant had insti- 
tuted a suit to have the sale for arrears of revenue set aside. 
In that suit he was successful^ and the Collector accordingly 
refused to pay the surplus proceeds of tho appellant's shar(> to 
the plaintiffs, who thereupon brought the present suit against 
the appellant and his abovementioned execution-creditors to '^ 

recover the Es. 8,000. The first Court dismissed the suit, but the 
High Court on appeal decreed the recovery of the amount 
claimed from the appellant, dismissing the suit as against the 
other defendants, but without costs as regarded the representa- 
tive of the attaching credibor (1). The appellant then preferred 
the present appeal to Her Majesty in Council. 

(1)11B.L.B,121. 
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.alSaiIoo Mr. Leith.-^The High Court wia^ i^rorig in holding that the 
respondents^ the plaintifis in the lower Coarts, were entitled to 
a refnnd. The Bum whidi thej seek to recoveft* wad not paid ab 
th^ teqdest of Bam TahuL, nor to his use. The case of Sawder 
Wtfni * Chkywdrain v. Kriahnd Kiahoir Poddat (1), Virhrch Vad 
Sedded by ^ Full Bencli, fe ietpteSsly opposed to the ruling id 
ihd present case. )[t i^as thei^ held that si purchaser at. a sale 
^n execution could not claim to recover his purchase- money 
under s. 258^ Act VlII of 1859, unless the sale has been 
Bet aside under s. 257 for irregularity. The High Court 
has pretended t6 diiMn^bifeih between the two caftes <iik the 
ground that iik the Fill Bench case there Was an eviction by a 
third party, while here it wias the proceedings oif the judgment* 
debtor himself which rendered the subject o{ the sile hot aVaiK 
able for the ^uotion-puroha&eis* The |>rinoipIe^ howev«»r in 
both cases was the same, Thb aucticMi-purchteers had notice 
that the interest which they bought was a contingent interest, 
and that the judgment-debtor was about :to institute proceed- 
ings, the effect of which might be to defeat that interest. They 
bought with a knowledge of this risk, and must take the conse- 
quences. The cases of Bellamy v. Bahiae (2) and Belch^ v^ 
Vardon (8), cited by the High Courts had no bearing on this 
case. They were illustrations of the maxim that he who oomes 
for equity must do equity. That maxim applies iti the case ol 
a party making a claim, but does not apply in the case of » 
defendant against whom a claim is naade. 

Mr. Macnaghten on the same side. — The respoudent's case is 
b&d both at law and in equity. If a man voluntarily pays a 
debt, he ciannOt sue the person whose debt he has paid at law 
for repayment. If the plaintiff voluntarily placed bis money 
to an account where it became available for payment of another 
person^s debts, and where tliat other person's creditors were 

<1) 4 B, L. »., P. fe, 11 . (2; 2 Phil., 426. 

<3J 2 CoHyer, 1'62. 
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enabled to oome in and carry itawftj, ho eapuot si;e tl)atp^r^n_ ^"^^ 
to recover it bacjc. Hohia no further right to the money. RamTohul 
There is no grouad for sayiog that the payment was other thfaia ^^^^^^ 
voluntary. It waa ope^ to the plaintiff to bay or i^qt, as he Biseswar 
thoaght proper. There i^re three questiopa raised : 

First. — What was the sabject of the execation-sale ^irhich took 
place on the 18th Febraary }3Q3 ? Second -"^ Was the appellant 
nndpr any obligation to &$rrn the sal^, or to abist^in from acts 
which might h9LV^ the effect of (iefjeating it ? Third.-«-As8uming 
Ihe sale tp have been irregal^, doejs ^hat effect its validity, and 
19 the plaintiff in ^ position to take advantage of the irregularity 
and re[Cover his looaey i 

In dealing with the first two qaestions the regularity of th^ 
sale is assumed ; in respect of the third it is assumed that the 
sale was irregular. 

In reply to the first question^— r'vhat was thothiuflf pat up for 
fiale 7-rwe refer to the terms of s. 249, Act VJII of 1859, under 
which all that can be sold Is the rights title and interest of the 
judgmeat debtor. The proclamation of the sale is to declare 
this, BfXki the certificate of the sale is in corresponding terms. 
There can therefore be no doubt as to what was sold, namely, 
the appeDant's interest in the sprplus prqceeds of the revenue 
sale. But that was a contingent interest. The time for mov- 
ing to set aside the revenue sate had not expired, ' and the 
appellant had given notice that it was hisintentipn to moye. The 
plaintiff, consequently^ knew that, the interest Wi^ contingent, 
^pd that he bought at a risk. The price paid, viz; Bs. 8,000 
for what was estimated at Rs. 35,000, shows the risk. The 
appellant objected to the eze,cution-s.ale but the Court held him 
to it> ?ad th^ revenue s^le been confirmed, the plaintiff would 
have been a gaiper to the ej^tent of the difference between 
B. 8,000 and Pa* 35,000^ and the appellant would have been a 
•loser to that^mo^nt. It was only when he saw that the revenue 

pale had been set aside, and that he was likely to lose by his 
bargain that the jdaintiff showed any wish to abandon it, and to 
recover his pnrclyase-money^ That appears from the dates of 
the various proceedings. That the plaintiflPs bargain had turned 
out a losing onC; gives hiia no right to|^ refund. He cannot 
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1875 appeal to equity in Ruch a matter. '*\Carjeat emptor ia a very 

BamTuavl needless advice if the Chancery can establish another rale' 

bJNOH instead of it by declaring that equity must suffer no man to 

B1BK8WAR have an ill bargain. *. • . The Chancery mends no 

man's bargain ;'' per Lord Chancellor Finoh^ in Maynard v. 

Moeeley (1). 

As to the second question,— was the appellant under any obli- 
gation to affirm the sale or to refrain from taking steg^s to 
defeat it ? — it is submitted he was under no such obligation. He 
was under no contract to guarantee the interest sold to be a 
substantial interest. The payment of his debt^ that not having 
been done at his request, express or implied, laid no obligigatioa 
on him. 

As to the third question. The sale is alleged to have been 
irregular as contrary to the provisions of s. 242, Act VIII 
of 1859. Assuming its irregularity, the plaintiff cannot now 
object to its validity. The sale became absolutely binding on 
the 28th August 1868, when the certificate was granted: The 
plaintiff's suit was not brought till the 4th January 1872, more 

than three years af ten 

Cur. adff, vuU^ 

The judgment <^r their Lordships was delivered by 

Sis J. W. CoLViLE.-— The point raised by this appeal is 
one of novelty, and of some nicely. The facts out of which it 
arises are undisputedr 

The appellant is one o( the registered shareholders o f a 
certain estate which^ on the 16th of February 1867, was sold 
for arrears of Government revenue, under the last Sale Law, 
Act XI of 1859. The sale was confirmed by the Revenue 
Commissioners on the 14th of the following June ; and after 
deducting the arrears of Government revenue and sale expenses 
the sum of Bs. 1,39,692-2-5 remained as surplus proceeds in 
deposit in the hands of the Collector. The share of the appel- 
lant in SQch surplus proceeds, if the sale had stood, would haev 
been upwards of Rs. 35,500. On the 24th of February 1868, 

(1) 3 Swanston, pp. 6b% 6^. 
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however, tbe appollaot, suiDgw forma pauperia, instUtrtecl ft ^^^ 
Bait for the purpose of setting aside tbe revenue sale^ en the Kam Ttthui^ 
^roond of the non-observance of one of the formalitiee prescribed ^^^^ 
by the Act. The suit was dismissed by the Subordniate Judge; Bmbswak 
but, on appeal, the High Courts by an order dated the 3rd of 
May 1870, reversed his judgm^ofc, and remanded the cause for 
the trial of an issue which he had left untried > and on ite 
coming back to them with the finding on that issue^ made a final 
decree in the appellant^s favor^ on the ^Ist of January 1871. 
Against that decree there was an appeal to Her Majesty in 
Coancil, which was dismissed, in conformity with the judgmen-t 
delivered ab this Board on tl^ Idth of December 1873 (1)» 
The sale, therefore, has beea conclusively set aside ; the estate 
restored to the appellant and hi» co-sharers ; and the purGhase<* 
money returned to the parchaaet\ 

Before this^ however, and on th^ 25th of November 1867,. 
one Sbeo Pershad Sookul« a judgment-creditor of the appelp- 
lant, attached hie interest in these sarpuU proceeds in the 
Collector's hands, and-on the 23rd .of December 18&7 obtained 
an orderfor the sale of that interest in execution^ The sale- 
was originally fixed for the 3rd of February following^ but, on 
the appellant's applicatioiji, was postponed for a fortnight, and 
took place on the 18th of February 1868> when the appellant'^ 
interest in the surplus proceeds was knocked down for Us.. 8,000* 
to one Juldhari Panday, who afterwards declared that he 
bought aa agent for and on acconnt of the Fospondents. On* 
the 16vh of March 18S8, the appellant filed a petition for the 

• jreversal of this sale on two grounds : 1st, that the surplus- 
proceeds had not been ascertained to belong to the- petiitioner^. 
inasmuch as he had instituted a suit to set aside the revenue 
■ale» which was then pending > and secendly* that the sale had 

* been held in contravention of the 242n(^ section of the. Oo«Ee off 
Procedure^ which prescribes^ a different mode of enforcing an 
execntion against money in. the hands of a thivd party,, and,, 
consequently, th^t tbe sale was irregular. The Principal Snd- 

•der Ameen, in whose Coort these execation-prooeedings were 

(I) Bunwari Lalt Sahu y. Uohabir Fertad ^nghy See U B. L; R.> 29Z. 
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1S75 pendiag', by two ordepfl, dt^ted tha ISA of April 1868, dia- 

SamVuhus. allowed these objeetione, and coufirmed the sale; ihe fbrmaV 

8iNOH certificate was, faowov^er, not delivered to the respondents until 

BiflKBWAE th» 28th of AngDst 1868v Of the Bs, 6,000 which had been 

paid into Court upon the sale, about Rs. 5,318 where drawn 

out by Sheo Pershad Sookul, and applied in satisfaction of tho- 

decrees held by him ; and the residue was drawn out by other 

fadgment-creditor» of the appellant, and similarly applied by 

them. 

On the 14th of Au^st 1871, the respondents' petitioned the* 
Gpllectorfor payment to them, as purchasers underthe execution* 
Bale, of the whole of the appellant^s assumed share in the surplus 
proceeds of the revenue sale,, being upwards of Rs. 35,500. 
The High Court had then nmde its final decree setting aside the 
sale ;. and the Collector therefore refused tc part with the fund. 
XJpoA thaty^and oa the4fth of August i'872, the respondents insti' 
iuted the present snk for the reooyery of Re. lrl,714h-10-8, being 
the Rs. 8,000 with interest,, calcalated from^ the date of the 
payment into Oourt. It was brought against the appellant, 
against the heir of Sheo Pbrshad Sookul, and against the other 
j.adgment-*Greditors of the appellant who* hat) shared in the 
Rs. 8^000 ; and the cause of action is thus stated in the 
plaint;-—^' As the rights of the iadgment-debtor with respect 
to the sarplufr saleproceede of the said mehal did exist up to 
the time of the execution-sale held in the case of Sheo Pershad 
Sooku1> and asr by reason of the revenue sale* having already 
lieen confirmed^ there was no reasonable ground of apprehension 
with respect to such surplus proceeds> and as the Collector now * 
objects to mitke over the surplus proceeds on the ground of the 
revenue sale beingr set aside;; for these reasons, and, moreover, 
in consideration of the fact, that the debts due by the jndg' 
ment-debtor have been satisfied oat of the consideration-money 
paid by your petitioners, and that the judgment-debtor cannot 
be permitted to deme two^fold advantagesy since hehasbeei» 
benefited by the reversal of the Sfde of the land* and he has 
not deposited in -Court the amount of the purchase-money 
paid by yotar pptiUopera* the plaiatifFs are^ under such oir« 
onmatances, entitled by all means to recover the said purchase* 
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money ^itfa i&ler^sk Th^ cMs^ of Mt(oft IttB Monk^ Frbni. 

Ibe 25th bf An^ndt 1871 '' (the date of lh« OoU^otot'e re^asal ^^m 'Suhuk 

It does toot 4ipp^r viBry clearly with what object the respond* ?'"ST^ 
^nfea soed the exectitioBH^reditors^ whether ob ikot in order i9 
«8tabliBh an alternative <case {(H* telief against theai, in oase tha 
anit slyonld fail a^aihst the appellant. The issues settled 
^Owe^fOr "Beetn to imply that the claim wa6 fbt* Recovery of th^ 
money agaicst one er othetof the defeildants. 

The Court of first instance dismissed the dnit a^iost fetll thd 
defendants with costs, holduag that the p1ainti<6h had established 
tio title -to a refnad ot the parohase^money paid. But the Hig*h 
Oonrt, on appeal, reversed this deoisioa) and made a decree for 
the recovery of the amoant claimed Irom the appellant ; di9- 
taissiing the shit as against the other dtfendants, but withont 
oosts as regarded the representative of -Sheo P^shad Sooknl. 

The aippeal is against the last decree, and the single question 
is, whether the plainti& (the reapoedehta) hav« shown that 
they have any <!ause of action for the reoo7€^y of this money 
against the appellant* 

The appeal ha«s to their Lordships' g^eat regret, been heard 
*ex fpwrU. This <^camstance has rendered them the mo4re anxious 
to give fall weight to every reason assigned by the learned 
Judges of the High Court in support of their decree^ and to 
every considerdtien that can be suj^fgested in favor of the absent 
respondents. But they have, nevertheless, come to the con- 
elusion that the respondents have established no title to recover 
the sum sued for from the appellant, and that the appeal 
•eqght to be allowed. 

The learned Chief Justice of Bengal, in the judgment 
delivered by him, with the concnrrence of the two other Judges 
.who sat with faim, says:— ^'1 think the rule that ought to be 
applied in this case, is that which is applied by Courts of Equity 
where sales are set a side on account of fraud, or for other 
reasons which are held by the Court to vitiate the sale/' And 
he then cites and relies upon a passage in Lord Cottenbam'a 
judgment in Bellamy v. Sahme (1), which he treats as estab- 

(1) 2 Phil., 425, see 442. 
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187S ItsUtig tlie broact proposition that where a transaction ought 

ftAMfuHiTL *^QVO'r ^ hvLve taken plaoe^ the rightd of the parties arei as far as 
SiNoa possible* to be placed, in the sitaation in which they would havo 
BisvBWAR stood il there had ne^er been any such Jtransactiou. This 
Ial SAHOfo. lobaervation of Lord Cottenham's was, however, made with 
t'efereuoe -to « particular objection taken to the granting equita- 
i>Ie relief ia that' somewhat oomplicared ca^e. The bill ia 
Belkuny v. Sabme (1) impeached two transactions: one by 
which a needy father, tenant for life, and a needy son, tenant 
in tail, had, at the instigation of Sabine, a creditor of tho 
father, come to a certain arrangement which involved the bar- 
ring of the entail^ t1|e other* a transaction by which the Ron had 
8old«nd conveyed his remainder in fee, thus acquired, to Sabine. 
Thesondied in his father's lifetime, and the suit was brought 
by another «on, who was next in remainder under the entail« 
Lord CottenhaBi held -that the plaintiff was entitled to sue 

either in that character, or as heir-at-law of his brother; 
that the transaction between the father and the elder brother 
could not be successfuHy impeached ; but that the purchase from 
the latter by Sabine was fraudulent, and ought to be set aside, 
And then proceeding to deal with the objection which had been 
taken-, that the persoHal representative of the elder brother had 
an interest in supporting that purchase, part of the purchase- 
money being still unpaid, nnd that it was contrary to the 
•course of the Com t to deal with, the confiicting rights of the 
real and personal representatives, he made the observation 
relied upon. lu fact, he ruled only that an interest derived 
under tho conveyance impeached could not affect the equitable 
right of the heir-at-law to have that conveyance set aside for 
fraud. If this principle has any application to the present case, 
it seems to be against rather than in Tavor of the respondents. 
The conveyance was set aside on the terms ordinarily imposed,* 
njiz., the payment by the plaintiff to' Sabine of the sums actually 
paid by him. 

In their Lordships' opinion, however, the case of Bellamy v. 
Sahine (1), and the other cases in equity, which t»re cited in the 
judgment under appeal, are inapplicable to tie present^ upon 

<1} 2 Phil, 426, see 442, 
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the broad gronnd that they all proceed npon the doctrine of 187^ 
Courts of Equity that a* plaintifE who comes to be relieved EamTuhuT 
from his own act^ or the act o£ one whom he represents, on S*»gh 
equitable grounds, must do equity, and submit to those equita- Bmsswab 
ble conditions which the Court may see fit to impose on its grant ^^^ ^^^* 
of reliefs Here the appellant is not seeking the aid of the 
Court, but is sued as a defendant, and the money sought to be 
recovered has not been paid under any contract of his^ or in 
any transaction to which he was a oonsenting party, but under 
proceedings taken in invitum. 

Again their Lordships must observe that a fallacy, occasioned 
by some confusion in the use of the words ^'transaction^' and 
** sale/' seems to run through the judgment. What is the 
transaction or sale which has been set aside ? It is not the 
execution-sale under which the Bs. 8,000 were paid, but the 
statutory revenue sale. A good deal, no doubt', has been said 
in the judgment of the Court of first instance, and something 
has been said here at the B&r, of the irregularity of the execu- 
tion-sale, and of the miscarriage of the;Principal SudderjAmeen 
in putting up the appellant's possible interest in the surplus 
proceeds for sale, instead of proceeding under the 24i2nd Section 
of the Code of Procedure. And their Lordships think it is 
much to be regretfced that that officer did not proceed under the 
wholesome provision which was designed in such cases to 
remedy a mischief of frequent occurrence in India-^the ruinous 
sacrifice of property which an execution-sale is apt to involve. 
But they must observe that since the objeotions of the appellant 
were overruled, no attempt has been made to question the 
regularity or legal effect of that sale ; that, the respondents held 
to it as long as there was a hope of their getting anything by 
it; that their present suit is not framed with the object of 
^ Betting it aside, or of being relieved from it j and consequently 
that any judgment declaring its invalidity, or treating it as a 
nullity, would be extra-judicial. 

The learned Chief Justice no doubt seeks to meet the 
objection just taken by saying tliat the appellant ought to have 
made the respondents parties to the suit for setting aside the 
revenue sale, and holds that the Court ought to give them in 

80 
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'^75 this suit the relief whicTi he assamea^lhey \70uW, if they had 

Ham HtJHUL heen made parties to it, have obtained in the other sait, by «ray 

SiNoa Qf condition on the reliet then granted. Their Lordships, 

B18E8WAB however, fail to see thut there iT^as Bny obligation on the 

Lal Sahoo. appellant to make the respondents parties toHbbcit suit, and have 

fiome donbt whether this question iconld have been litigated in 

a sait, the only object of ^hich was to determine whether u 

statutory sale was to stand goad or was to be set asid^ upon 

the terms prescribed by the statute. And in any case it woold 

seem that the respondentSi if they conceived that they had an 

interest entitling them to deffend that suit^ of which they had 

full notice^ might have applied to t)e made parties to it under 

the 73rd section of the Oode of Procedure. 

Upon the whole, then, their Lordships €R'e of -opinion that 
the course and practice of the Court of Chance^ in setting 
aside transactions on account of fraud, or other recognised 
grounds for equitable relief, €i.ffords no support to the decree 

under appeal. 

« 

Upon what ground » then, can the respondedts *be said to 
have a substantive cause of action for the recovery of this 
money from the appellant T 

What was the real nature of their purchase at the eiceotftion- 
sale r What did they buy J They bought the appellant's 
interest in the surplus proceeds, subject to the contingency of 
his succeeding in his suit to set aside the revenue sale, in 
which -event that interest would become nil. They did this 
with their eyes open, since, at least before the -sale was con« 
"firmedj they had notice that his suit had been 'commenced. 
There was no warranty or contract •on his part. The sale was 
had under proceedings in invitnm, and indeed against his 
oxpress protest. The parties were at arm's length. Tfae^ 
appellant was free to prosecute his suit ; the respondents free 
to enforce their rights, should he fail^ to the uttermost far- 
thing. What they bought, then, was the chance d getting 
Ks. 35,500 for Bs. 8,600, dependant on the happening or non* 
liappening of a certain event. And a substantial chance it must 
betaken to have bedu, since the construction of the clause in the 

Sale Law, on which the right to annul the sale depended, was 
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thaJi ia tbia case the woKthleasness of the subject purchased 
was a ooaseqaenoe o£ the- snccess of the jadgment-debtor ih 
hia own suit, and! not of » recovery by a thinf party nnd^r a 
superior title, does not appear* ta them^ in the circumstances. 
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daobtf ol> 1^ the Court of first instance determined the ques- 1B76 
tion against the appellant. If th^t jodgment had stoodi he^M Tuhul 
wosld have lost his ]and > and the respondents wonUI have ^^^^ 
taken from, hin^ all its proceeds,, except the Ra,. 8^000 applied BjstswAB 
in BatiafaotioB of his debts. It is difficult to see upon what ^^ ®*°^' 
general equity ezsisting between parties thus situated th& 
Appellant ought to be compelled to restore the respondents to- 
their .original position, because the event on which they speca-^ 
lated has ultimately gene against them. 

Then it i» said that ii the respondents fail in. ihe present 
snit, tli« appellant will not only keep the estate which, he has 
recovered, but will get debts to^ the amount of Bs». 8,000 for 
whicb his property was liable to be attached, and sold, paid 
with the plaintiff's money ^ 

Bat even if this were true, it is not ia every case in which 
a Man has benefited by ther money o£ another^ that an obli- 
gation to repay that money arises. The qoestion is not to be 
determined by nice considerations of what may be fair or 
proper according to the highest morality. To support sncb 
a suit there must be an obligation, express or implied, to repay.. 
It ia well settled! that there is no sucE> obligation in the case 
of a voluntary payment by A of B's debt. Still less will the 
action lie when the money has been paid as here, against the 
will of the party for whose nsa it is supposed to have been 
paid*— 5tole8 v. Lewis (1). Nor can the case of A be better 
because he made the payment not em tnero motu^ but in tlie 
eonrse of a transaction whichi. in one event,, wonld have turned 
out highly profitable te himself,, and extremely, detrimental, to 
the person whose debts the meney went to pay. 

Their Lordships can find no gronnd on which the legal 
liability of the appellant can satisfactorily be rested. The 
case seems to them to fall within the principle of Stcnador 
Chowdraif^ v. Knahna Kiahor Foddar (2). The flu^t 



(I) 1 T. B., 20. 



(a) 4 B. L. B., F. B., 11. 
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« 

^^^^ of this case to afford a distinction which onght to prevent the 
Bau TrpuL application of that principle. 

^, Their Lordships, for obyious reasons, express no opinion 

^L^^^* whether the respondents conld have had any remedy against 

the execution-creditors by a suit for setting aside the execution- 
sale or otherwise ; whether in such a case the right of the 
judgment-creditors would not have been revived against the 
appellant ; or whether, if such a remedy ever existed, • the 
plaintiffs have lost it by the dismissal of this suit against those 
creditors. These and other questions were suggested in the 
course of the argument, but in determining this appeal it is 
unnecessary, and, indeed, Would be improper to decide them. 

Their Lordships will humbly advise Her Majesty to allow 
this appeal, and to direct that the decree of the High Coart 
be varied by omitting so (much thereof as orders and decrees 
'* that the plain^^iffs do recover from the first defendant the sum 
of Rs. 11,714-10-8, the principal and interest of money which 
they had paid upon a sale to them of the rights and interests 
of Bam Tuhul Singh in the surplus sale proceeds of a Talook 
Muleck Alypore Buzoorg, which had been sold for arrears 
of Grovernment revenue, and purchased by the plaintiffs on 
the 18 th of February 1868 ;" and as orders and decrees " that 
Bam Tuhul Singh defendant, respondent, do pay to the plain- 
tiffs, appellants, this sum of Rs. 470*10-2;" and as orders 
and decree? '' that the said first defendant do pay to the plain* 
tiffs the costs incurred by them in the lower Court ;'' and 
by ordering and decreeing in lieu thereof that the suit of the 
plaintiffs do stand dismissed as against the defendasty Ram 
Tuhul Singh, and that the plaintiffs do pay the costs incurred 
by the said defendant both in the lower and in the High Court. 

Their Lordships are disposed to recommend an order in the 
above form, because they do not wish to interfere with the 
discretion exercised by the High Court in refusing to give his 
costs of the suit to the defendant Byjnath Sookul. The appel- 
lant must also have the costs of this appeal. 

Appeal allowed. 

Agents for the appellant : Messrs^ Lawford and Water house. 
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'•AJADHUR PERSHAD (Plaintot) v. THE WIDOWS OF EMAM p, c .• 

ALI BEG AND 0THBK5 (Depbkdants). 1875 

March 18. 

[On AppAfromtlie Court of the Jadicial Commissioner of Oadb.] 

Fractic^ — Appeal to Privy Council —Leave to Appeal granted wUkovtt Authorittf 

— Preliminary Objection — Special Leave to Appeal, 
• « ' • . 

An objection that an appeal has come before the Judicial Comnutted 
without proper authority ought to be taken at the earliest moment, but 
may be entertained at any stage of the appeal, and is not unfrequently 
heard when the appeal is called on and before the arguments OQ the merits 
have commenced. 
An appeal being called on, and before the case was gone into on th® , 

merits, the objection was taken by the respondent and appeared to be well 
founded. The appellant thereupon applied to the Judicial Committee to 
grant him special leave to appeal, nunc pro tune* Held, that it was com- 
petent to the Judicial Committee to grant such special leave, but leave was 
refused under the particular circumstances of the case* 

Appkal from a decision of the Jadicial Commlssiotier of 
Oudh, dated the 28th June 1870, reversing a decision, dated the 
6th Jane 1870, of the Gomniisaioner of Lacknow^ aad. restore 
ingthatof the Deputy Commisaioner of Luokaow, dated tho 
14th Aprill870. 

The original parties to the proceedings in which the above 
orders were parsed, Were G-ajadhar Perahad, the present appel"* 
lant^and Emam. Ali Beg since deceased, who was represented in 
this appeal by his two widows and by his brothers Agha Ali 
Beg and Panah Ali Beg. 

The other respondent was the Raja of Bhinga, who become a 
party to the litigation by having purchased, daring its pendency, 
the interest of Emam Ali Beg in the property, which was tfa6 
'subject of dispute. 

The facts of the case, which are somewhat intricate, are stated 
in their Lordships' judgment. 

On the case being called on for hearing, Mr. Doyne for the 
respondent, the Baja of Bhinga, took the preliminotry objection 

^ FreiwUi Sib J. W: Oolvile, Si& B. Peicock, Sib M. E. Smith, and 

Sib B. P. Coluobb, 
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187S timt th& case had como before the Jadicial CbminUtee witi 



Bmo. 



Gajadh*! proper authority. The judgment front which the appeal ft 
^T"^^ preferred was delivered on the 28th June 1870, and ftoS 
Thk WiDowft that judgment the appellant has never at any time preaeoto^* 
any petition for leave- to appeal to^ Her Majesty #| GonneS. 
The order granting him leave to appeal was made on aa 
application for a review of that JAdgment, presented on the 2hd 
July t871^ and rejected on the 21st September 1871. When 
rejecting* that application^ the tPudicial Commissioner- had no 
authority to grant a certificate permitting an appea^ to Her* 
Majiesty in Council. 

Under the order in Council of the 10th April 1888, no- sncfe . 
appeal shall be* allowed unless the petition for that purpose be 
presented within sis months from the date of the judgment 
oomptained of. Act II of 1863, regulating the admission of 
appeals to Her Majesty in Council from Courts in the Non-* 
Begulatibn Pkrovinces. of India, did not and could not alter the 
period for admitting such appeals. This objection is in time 
aTthongh taken at the hearing if made before the appeal is 
entered on^^Bam Sabuk Bbi^v. Kamlnee Koomaree Doaitee (I).. 
[StB B. P^BAOOCic; — ^The appellant has the leave of the Indian- 
Court.} That is not enough whe» the learre waa give uUra- 
vires. [Sib B. Pbaoock.— Ton put the appellant now ta 
apply to Her Majesty in Council fbv special leave to proseeate 
his appeal.] Wb say that this is not a ease- in which suoh leave- 
should be given. 

Mr. Leilh, Q.O. ( Mr. J, Arathoon with htm)" for the appel*- 
lant.«— This objection is made at' too- late a stage of the proceed- 
ings. The respondent ^should have proceeded by a preliminary 
motion-— 5&<re VE. fi&ire (2). If the objection, should be allowed 
to prevail, it is still open to their Lordships ta grant speciiL ' 
leave by an order nunc pro tuna Thia is a. fit case- for the exev- 
cise of such power* 

Mr. Doyne in reply.— The case is not one in which special 
leave should be given. The appellant can have no remedy 
tboogh the appeal be heard. 
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{2} 5 Moffr^'a P. 0. Ca., 81, 
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eir LoBBSHiPs' jadgpient was delivered hj 1896 

CHUadbob 

M> E. Skith.— Tkis case conaes before their Fissbad 
*|biNrdidiipa nnder oircumstances of great irregalartty ia the tbvWidowi 
ftooeodinini The leave to appeal, graated by the Jadioial^JBlMAii Au 
OmmisaiGQer, Mr. Carrie^ is clearly ultra vires^ and therefore, 
the appeal is now before them without any proper att<thori(|y. 
Mr.^ Soyne has taken the olgeotion 4hat the appellant is in that 
position. He was met by a coonter^objeccion on the part of 
Mr. Leitb, that the respondents could net now be heard to 

object, inasmuch as the^ had not dene so at an earliar period 

when tbey first became aware that the irregular petitiou o^ 
appeal had been lodged. Their Lordships think that the light 
pcactioe is to take objections of this kind at the earliest moment, 
for the obvious reason that the great expense of pre^ring for 
the hearing is thereby saved» which is uselessly incurred if, 
when the objestion is ultimately taken, their Lordships feel 
obliged to yield to it. But although their Lordships think that 
the obgeotion should be taken at an early period, it is clearly 
competent to them to hear it at aqy stage of the appeal ; and 
it has not been unusual to entertain it when the appeal is called 
en, and before the argument upon the merits has been com- 
menced^ Mr. Doyne has taken it at that time, and their 
LorSisbips think his otQeotion ought to prevail. Mr. Leith then 
suggested that he desired to apply to this board for special leave 
to appeal ; and no doubt there have been cases where, upon the 
^appeal being called on and the objection dicussed, their Lord- 
Bhips have given special leave to appeal, nunc pro tunc, direct- 
ing that the petition to appeal should go to Her Majesty with 
the report upon the appeal itself. An appellant* however, 
oannot be in a better position with regard to the application 
' than that in which he would have stood if he had made it at an 
earlier period ; and tbeir Lordships havo had to consider whether 
or no this is a case in which they ought to grant special leave 
to appeal ; and they have come very clearly to the conclusion 
that it is not. 

It seems that the plaintiff is mortgagee, and the original 
defendaat, Emam Ali Beg, was mortgagor. Emam Ali Beg is 
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^875 dead ; his two wtdaw4 are on the record^ and there ia a third 

GAjADiij& party now on the record as an intervener, the B'lija of Bhinga^ 

Fbbshad ^Jjq respondent, who beoame a purchaser of the estate from 

Trk Widows Emam All Beg or of some interest in it. The original suit wa9 

Bjca. ^^^ foreclosure of the mortga^Cj in which various questions aa 
to the right to tack and other matters arose ; and it seems 
that before a decree of foreclosure was finally obtained, a 
compromise was entered into between the plaintiff and Eoiam 
Ali Beg. The compromilse contained the following terms :— 
''That the plaintiff ia to get Rs. 10,009, the balance 
remaining after remission of a certain sum an account of 
interest recently accruing out of the aggregate amount of 
the principal, costs, and interest accruing up to the month 
of November 1863. That from 1st December 1868 the defend- 
ant is to be liable for interest at the rate of Rs. 1-8 per 
cent}, per mense m. That the defendaot's rights and interests 
in the village are to remain as before hypothecated to plaintiff, 
mortgagee. That defendant is to put the plaintiff in possession 
of the estate, and to have the mutation of names effected in 
the Collector's Register of Proprietors, before Baisakh 1276 F." 
{i.e., before the 28bh March 1869). " Plaintiff is to appropriate 
the proceeds towards payment of the interest due. Defendant 
is to pay to plaintiff the whole amount in cash due to him within 
two years from this day, in the case of the mutation of names 
having been effected in favor of and possession given to plantiff /' 
It seems that the defendant did pay into Court a sum of about 
Rs, 10,700, the R3. 700 being for interest, in parsuance of this 
compromise, and that the plaintiff refused to accept it or to 

take it out of Court, upon the ground that by the terms of this 
compromise he was entiteld to have the possession of the estate 
for two years, and a mutation of names, and afterwards to geA 
this money. He petitioned the Court to give effect to this 
contention; but the Deputy Commissioner rejected the applica- 
tion, and stated that the petitioner refused the money at his 
own risk, and would receive no interest from the time it had 
been paid into Court. This rejection was confirmed on appeal. 
The money having been thus refused, it appears that an order 
(dated 23th April 1869) was made by the Deputy commissioner 
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for the repayment of the deposit of Bmam Ali Beg. That was ^^^S 
An irregular proceeding. The money ought not to have been Gajadhue 
paid out without notice. However, that was done. Thereupon ""^"^^ 
began a set of proceedings on the part of the plaintiff, the The Widows 
mortgagee, to have the compromise carried into effect^ which ^^^ 
tias led to thn present appeal. It seems, that the plaintiff coq« 
tended that he was entitled to haye a decree of foreclosure, in 
consequence of the withdrawal of the money. It is sufficient 
to say that the Deputy Commissioner held that he was entitled 
to the money, but not to a decree of foreclosure. The Officiat*- 
ing Commissioner reversed that deci^on, and held that he was 
entitled to foreclose. The case then same before Mr. Capper, 
the Judicial Commissioner, and, on the 28th June 1870, he 

made a decree reversing the decree.of the Officiating Commis* 
sioner, <ietting up that of the Deputy Commissioner, and holding 
that the plaintiff could not have that relief. In the course 
of his judgment Mr. Capper says : — '* It is not denied that 
this was a full payment of the sum due under the compromise 
and consequently on that date all the conditions and stipulations 
of the mortgaged, contract, and all rights accruing under it to 
the mortgagees, actually ceased, and were at an end.'' He also 
says the Baja, the intervener^ '^ has agreed in Court to 
rep^ the Us. 10,725 withdra^vn, and it is asserted that this 
amount is actually in deposit in the treasury of the Deputy 
Cammissioner.'' It appears Mr. Capper was not rightly 
informed, and that this money had not been so deposited, although 
it had been agreed that it should be. It is against this order 
that their Lordships are now for the first time, in March 1875, 
asked to grant special leave to appeal. 

Several subsequent proceedings have taken place. There 
was a petition for review, heard by Mr. Capper himself, who 
rejected it; and* then the plaintiff filed proceedings, which it 
is difficult to characterize. There is a claim or petition to 
revive the decree of foreclosure, which had been reversed on 
appeal ; another petition to review Mr. Capper's decision and 
to revive the decree of the 5th January 1869, upon the ground 
that this money having been taken out after it was deposited, 

the plaintiff ought to be restored to the former state of things* 

31 
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"tgy^ But matters had -greatly changed. The Baja of Bhing» had 

Qmaduur come in as purchaser^ and -his rights its porchaser have never 

^Jl 'been tried. There are^ it 'appears, conflicting contentionB on 

The WiDotm the part of the Baja and the reperesentatives of Enaaim Ali 

Bse. "Beg, which have not been detennined. These petitions came 
on before Mr. Ottselji the then Officiating Commissioner^ and 
he, it appears, felt some diffionlty in dealing ivith them. He 
lukjs in his judgment :— '^ It seems to me that ai this stage off 
the proceedings the only tiling tbat.can be done is to call on the 
Raja of Bhinga to show cause why he should «ot pny the 
money which he agreed m Oonrt to .pi^." The council for 
the B^ja apparently objected to that, on the ground ihat the 
case was not heard in roTiew of judgment^ and that the Court 
t^uld not call on his dient to show cause why he ahould not 
pay the money. It "does not i^pear what was "doae ]»e£ere 
Mr. Ouseley upon that objecticm* 

Then the case comes bef<Mre Mr. dorrie, who apparently 
feeling 'the same difficulty, 'declined to admit a review of the 
order, fie says this :-—'' As Mr. Capper has ^already 'declined 
to admit a review of this order, «nd as 4he ^entire facts of the 
*ca8e as above detailed were before him at the -time he passed 
bis order, I do not feel justified in -admitting his order to review { 
but taking the entire circamstauoes mto consideration, and being 
•of opinion that the |>laintiff was justified in urging his claim 

. to possession under the deed of compromise, and that the defend* 
-ant fraudulently withdrew the money out of deposit before that 
point was determined, I ann of opinion that tiie •case is ^no 
which may properly be appealed to fier Majes^'a Privjr 
<Jonncil." 

The Judicial Gonmiissioner, therefore^ feeling unable to give 
any velief himself j without -any application apparently on the 
part of the plaintiff, grants leave to him to appeal to Her 
Majesty in Conned, which, as already 'observed^ it was beyond 
his power to do. 

Under these ciTCumstances, their Lordships tiunk it would be 
a wrong exercise of their judicial discretion to grant the speciid 
leave now applied for. There are only two grounds on which 
it is suggested that the appeal ought to be heard* The finst 
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ia that Emam' Ali Begi' did not pay tho proper amonni into- 137 5 
Gonirt nnder tlie compromise. It seeme to haVe been snggested cSjadhur 
in the courge of the proceedings that a small amn of Rs. 7 ^^■"^*'> 
had Bot been paid' in. Whatever may be the case in aTbs Widows 
proceeding where the parly is entitled to avail himself of the^*^^^^"^ 
stviot law, it is obvious their Lordships would) not give special 
tefwe to* appeid upon ai^ question of tiiat kind. The other tmd 
substantial ground upon which alone leave could be granted^ if 
at all, is that there is a large sum of money^ to which, the- 

plaintiff is clearly entitled^ withdrawn under the ciroamstances 
already aUndedl to^. How that sum isto be recovered, and wha(» 
are tho rights of i^e plaintiff arisingfrom its withdrawal, and* 
against whom, it is not for their Lordships,, in dealing simply 
with the preliminary question of leave to appeal, to determine^ 
It is enough to say that they thi nk those rights may be ascer- 
tained more satisfactorily in some other proceedings than by thi» 
tribunal under the irregular appeal which> has been sent up. 

Their decision dismissing the appeal being upon t^e groundt 
that the appeal is^ not properly before them will not of course- 
prejjadice-any rights t he plaintifiEmay have either against the- 
lepresentatives of Emcui Ali Beg o r the Baja of Bhinga. 

nr these circumstances, their Lordships will humbly 
Eer Majesty to dismiss the appeal. Btit this being npon< 
a preliminary objection,, only taken when the appeal was called 
on to be- heard upon the merits, their Lordships- think tixat the90*' 
ahoold be no* order as to costs*. 

Appeal diemmed^ 
Agent for the appeHi&nt ; Mr T. £• Wilson^' 

Agent for the respondents ^ Mr. JEL EarU- 
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P.C-*^ SAH MUKHUN LALL PANDAY (Diwndakt) ». SAHKOONDUIT 
Afyril 21 &• LALL and anothbb (Plaintifts). 

May 13. 
[On appeal from the High Oonrfc of Judicature for the North- West Pro- 
vinces of Bengal.] 

B^isiraium^Ajct XK. of 1866, as. 22, 24, 36^ 49, & 88— Lmftofion— A* 
Yin of 1859, 98. 246 ^ 247—'* District Couir-^Juxisdicticn of High 
Oowrt, N- W, P. 

Ss, 22 and 24 of Act XX of 1866, make it imperative that the instraments 
therein, referred to shall be presented for registration within four, or at 
most eight, months from the date of their execution ; bat the Act fixes no 
time within which the registration must be completed. 

Where the registration of an instrument has been declared by a oom- 
potent Ck>art to be invalid, the instrument, if originally presented in due 
time, may again be submitted for registration, although the four months 
provided by 8* 22, Act XX of 1866, and the further period of four months 
allowed by b. 24, have both expired. 

A registering officer who registers a deed of sale without the vendor who 
executed the deed having appeared before him,acts in contravention of s. 36, 
Act XX of 1866 ; but there are no words in that section which declare that 
the registration of a deed under such circumstances shall be null and void. 

Qu€Bre, — Whether the words of that section are not merely directory to the 
registering officer for the benefit of the parties to the deed ; and whether 
his acting without the appearance of the parties as provided by the A6t 
is more than a defect of procedure within the meaning of s. 88. 

In considering the effect to be given to s. 49, Act XX of 1866, that section 
must be read in conjunction with s. 88, and with the words of the heading of 
Part X, "Of the effects of Registration and Non-registration.** It is not clear 
that the words of s. 49, " unless it shall have been registered in acoordance 
with the provisions of this Act," are not confined to the procedure on admit- 
ting to registration, without reference to any matters prior to registration, or 
to the provisions of ss. 19, 21, or 36, or other provisions of a similar nature. 

For the purposes of Act XX of 1866, •* District Court" means "the 
Principal Court of original jurisdiction in a District, and includes the High 
Court in its ordinary original civil jurisdiction." The High Court of the 
North- West Provinces, which has no ordinary original civil jurisdiction, is 
consequently not a " District Court" to which a petition may be presented 
under s. 84 of the Act, and an order passed by that Court, on such a petition, 
directing the registration of a deed, is made without jurisdiction. 

• Present :— Sir J. W. Colvilb, Sib B. Psacook, Sib M. B. Smith, ahd 

Sib B. p. Collier. 
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• GerUdn lands baviBf^ be^n attached in execation of a decree obtained by 1879 
A against B, intervened under s. 246» Act YIII of 1859, claiming their sl» Kufouu 
release, on the ground that before the attachment they had been conveyed Lall Pamday 
to him by B under a deed of sale, and he prayed that the execution- sale „ -.^' 
might be stayed to enable him to put in the deed after havmg it registered* J^avl 
The Court however refused to stay the sale,, and the lands were sold in 
execution. Moro than a year from the date of the Court's refusal to stay 
the sale, sued to establish his right to the lands. HeZdthat the suit was 
not bany^d by limitation under s. 246, Act VIII of 1859, since the refusal 

■ 

of the Court to postpone the sale was not an order under that section, but 
was a mere refusal to order a postponement under s. 247. 

Appeal fr^m a decision of the High Coart at Allahabad^ 
• North-West Provinces dated 8tii April i:873. 

In the suit id which thisappeal was preferred^ the plaintiffs^ 
relying on a deed of sale from the former owners^ songht have 
their absolute proprietary right in certain lands declared as 
against the defendant^ who^ sabsqnently to the date of the 
execution of the said deed^ had purchased the interest of the 
plaintiffs' vendors in the said lands at a sale in execution of a 
decree. 

The decision of the. Subordinate Judge of Cawnporo in 
whose Court the suit was brought was in favor of the defend^ 
ant« l^at was reversed on appeal by a Division Bench of the 
High Court of the . North- West Provinces on the 8th April 
1873. The present appeal is from the judgment of the latter 
Court. 

The material facts of the case^ together with the questions of 
law raised on the appeal* are fully stated in their Lordships' 
judgment. No one appearing for the respondentSy the case was 
beard ex pairte. 

i • 

Mr. Doyne, for the appellant, contended that the deed of sale 
on which the plaintiffs relied had been, improperly admitted to 
registration, and was consequently, under the provisions of the 

Begistration Act of 1866, inadmissible as evidence and inopera- 
tive. He further contended that the plaintiffs' suit havmgbeen 
brought more then a year f^om .the date of an order passed by 
the Court ezecnting the decree rejecting an applicaticm which 
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]B76^ the^ pIlBMhtiffs ftnd thM made far a pof»tponemetifc ol the sale, the 
sIs\[DunT!( claim was barred under s. 246^ Act ¥111 o£ 1B59: 

liiAL PaKDA'T 

8«K^H0»N 0«*-- «^*'- «'»^' 

Lall 

Tbe jadgment of febeiv HjObbbhip^ wa» delivered by 



Sir. B. Vbacoce* — The sespondenta ia this appeal were 
plainfciffa in the suit. They saed to set aside the auction- 
sale o£ one-half of Mauza 'Naila, which the defendant, the now 
appellant', on the 20ih March 1871 j oaosed to be sold in exe- 
eutioo of a decree which he had obtained ^^ Hba- 24th off 
August 1868 against Gungha Singh and others, and which 
luill oi the mansa he himself pnschased at that sale for 
Bs. 11,025. 

The claim waa founded upon a deed of si^ exeouted- by the- 
said dungha Singh and others,^ by which they conveyed the 
property isi dispute to the plaintiffs. It was at one time con- 
tended that the property was under attachment at the time of 
the execution of tbe deed of sale ; that the deed was not proved, 
to have been executed on the IMb of July 1868, the day of 
its date y and that it was collhsive. But those objections have- 
been abandoned^ and it must now be taken that the deed' was 
execated bofM,^ and for a vakaMe consideration on the said 
lOih of JnJy 186ft before the property was under attach- 
ment. 

The principal question to be determined is whether the 
plaintifTa are entitled ta avail themselves of the deed. It was 
eontended on the part of the present defendant that the deed 
was not admissible in evidencCi and that it could not be acted 
npon» or held to have conveyed to tbe plaintiffs the property 
comprised therein ^ and the ground upon which he relied was 
that the deed bad not been registered in accordance with tbe 
provisons of Aot XX fd 1866. It is not disputed that tfa^- 
deed was presented for registration to tbe proper officer in due 
^ime, vi$., on tbe 22Qd Oetober 1868, within^the period of four 
XDCMiths fre«i the date of its execution ; but the vendors did uot 
appear before him* They were consequently summoned under 
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the provisions ci! 8. 87, but cBd noft appear on tlie.TOai ^|5- 

November 18G8, the day fiied for their attendafnce, "wherrenpon Sah Mtu^hun 
the registering officer, having satisfied himself by the -depositions ^^ 
of witnesses and otherwise that the deed liad been executed by Sah KooKiitw 
the vendors, registered it. 

On the I2th of Novcttnber 1868, fbe property was ^ttaohed 

in ^zeontion by 4he present defendant under kin deoree against 

the vendors, whereupon the preseoit fteintiffs intervened and 

objected under s. ^46 df the Ode -of Civil Procedure 

(Act ym of 1859) that the property bsA before ^ttaK^ment^ 

been conrveye^ to them by Hie dcfedof ike lOtih of July. It 
was at that lime admitted by afl parties, kioluding the present 
defendant, that the plaintiffs were in possession of the property, 
and that the deed ef sale liad been ^registered ; and «nder those 
circumstaoces the property was, en the I5th Deoember 1868^ 
ordered liy ike Subordinate >) udge to be released. 

Subsequently a suit was brought by the appellant, the present 
'defendant, «gainst the respondents, the present plamtiffs» to se^ 
aside the deed of sale as ooUusive, and as having been executed 
whilst the mausa was under ^^ttachmeat, and «& having been 
illegally registered. The SuborAinate Judge, on the 29th May 
1869, held that the manza was not under attachment at the time 
•of the exeontion of the deed^ but that inasmuch ns the deed imd 
4)een registored in the absence ef the vendors, it must be 
-considered as an unregistered document, and was not admissible 
ia evidence and consequently that it oould not take effect in ' 
^epposition to the rights of the decree-holder so as to preclude 
him from selling the property in execution of Che decree. The 
oase was appealed to the High Court, who, on the 10th 
Novembr 1869, affirmed the decree (1). They said:— * 

^The law directs (s. 36) tint no docnmeRt shall be resistered 
nnder the Act miless the persoas ezeonting such dooumeat» or their 
vepresentativesy asaigns^ or dtdy authorised agents, appear before the 
registering offioer. The Begislrar was not aatkoTised, therefore, to, 
legister this deed in the ahaenoe of the Tendon and of their agents 
laerely heeause he was satisfied that there had been a sale pursuant to a 
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187l» pirenous agreement for purchase, and farther a power gLren io the 

Z 71 '■~* vendor's agents authorisintf them to ptocure re^stration. The 40tii 

Lu,L YAy.DJLr sectioa of the Act contains powers Cor compelling; the atteodanoe before 

^ J^- the Registrar of persons whose presence is necessary for the due 

LiLLv registration of deeds, but there is no provision enabling registering 

officers to proceed of their own authority to register in the abseiibe of 

such persons. 

" We are of opinfon that the decision of th^ Subordinate Jttdge on 
this point is corrects It has been argued that the deed> having been in 
fact registered is entitled to the privileges of a registered deed» 
not withstanding any error on the part ef the Registrar; but it is clear 
fs. 49} that unless a deed has been registered in accordance with 
the provisions of this Act, it must be regarded 48 unref^steredi 
notwithstanding that it may, in fact, have been improperly admitted to 
registration." 

On tlie 29th August 1S70, tbe plaintiffs again applied to tbe 
i-egistering officer to have their deed registered, but the 
application was refused by the Regis trar» His grounds fof 
refusal were thus fctated:—* 

" This deed has been declared to have been illegally registered, and 
was therefore treated as not having beeh registered. Application is 
BOW made for registration, but is refused as being presented beyond the 
proper pei'iod." 

The refusal to register was not endorsed on the deed^ 
On appeal to the Registrar-General he refused to order the 
deed to be registered upon the ground that it must be deemed 
to have been duly recristered on the lOth of November 1868; 
whereupon the plaintiffs petitioned the High Courts who on the 
24th February 1871 1 held that the plaintiffs were entitled to 
have the deed registered, and directed its registration in the 
proper manner after the usual inquiries. They said :— 

"The deed was duly presented for registration within four months 
from the date of execution, but it was not then duly registered in 
accordance with the provisions of the Act, as We have already deter- 
mined. Having consi dered the reasons given by the Registrar and tlio 
Begistrar General for subsequently refusing registration, we think them 
insuffici ent. The deed is entitled to registration, no legal impediment 
appearing, and we direct its registration in the proper manner, after 
the usual inquiries.'* 
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On the 18th Mapch 1871, the plaintife petilaoned the Jadge ^^^^ 
of Gawnpore. stating that the sale of the property ander theSiH itoKHVM 
defendant's exeolution had been fixed for the 20th of that month. "^^^ Panbay 
and, relying upon the order of the High Court, prayed that theSAHKoo»DW 
sale of the property under the execution might be postponed ; 
bnt the applcation was refused upon the ground that the deed 
had not tlien been registered. The sale accordingly took place 
on the 20th of March 1871, when the property now in ques- 
tion was purchased by the defendant for Rs. 11,015, of which 
Bs. 10,081 were retained in satisfaction of decrees which he 
bad obtained against the vendors and their representatiyes, 
including the decree of the 24th of August 1868, and the 
remainder was paid by him in cash. 

On tiie 20th April 1871, more than thirty days after the 
order of the High Court, the plaintiffii petitioned the Begistrar 
Ahat the vendors and the heirs of the deceased vendors might be 
Bummoned, and the deed registered according to the require* 
ments of the law. Thereupon compulsory process was issued^ 
and the deed was registered on the 16th and 25th of May, and 
5tfa of June 1871. 

. On the 20th April 1872, the present suit was commenced. 
The case was heard by the Subordinate Judge, who held tiiat 
the deed had then been legally registered, but that the sale to 
the plaintiffs was collusive, and that the claim to set aside 
the auction-sale could not be maintained, inasmuch as in the 
former suit between the same parties it had been held that the 
defendant, the present respondent, was entitled as against the 
plaintiffs, the present appellants, to bring the property to sale 
under tl^ execution; and he dismissed the plaintiffs' suit. 

Upon appeal the High Court held that the deed was not col- 
lusive; that it was executed lona fide for a valuable cosider- 
ation; that it had then been registered, and that the rights 
created by it must be held to have come into existence at the 
time the deed would have commenced to operate had no regis- 
tration been required; and they reversed the decree of the 
Subordinate Jadge, and decreed the claim of the plaintiffs 
for the establishment of their rights. They also held that 

the present suit was not barred by the decision in the former 

32 
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|i 7S gpit» aa the poi&t therein decided was^ not whethefr tbe appel- 

Sam Mvxbun lanta would have been entitled to resist the sale in execution 
Lali. Pakdat j£ ^j^^Ij. j^q^ j^^^ j^^gj^ ^j^jy registered, but wheflier t>r not 

SibKoondck tbe deed had at that time been-daly registwed. 

The only questions now to be determined are:— 

1. Whether the sabseqaent registration of the deed waa 
valid and effectual to render the deed admissible in OTidenoe 
and operative; and — 

2. Whether the suit is barred by limitation under -8. 246 
Act YIIl of 18&9, in oonsequence of its not having been com^^ 
menced within one year from the date of the ordes of the Sab^ 
ordinate Judge of tbe 18th Maroh 1871/ rinsing to poetpone 
tbe sale. 

There can be no doubt that the rc^stering officer acted 
in contravention of s. 36 in registering the deed without 
the vendors having appeared before him; but it is not necess^ 
sary for their Lordships to determine whether the registration 
waa a nullityi or whether the ^ror was one of which a stranger 
to the d^ed could take advantage. It may, howeyer^ be ob- 
served that there are no words in s. 36 declaring tha^ 
Hhe registration of a deed shall be null and void if made with^ 
out the appearance of the persons who executed it; and it it 
very doubtful whether the words of that section are not merely 
directory to the registering officer for the benefit of the par^ 
ties to the deed, and whether his acting without the appearance 
of the parties and upon evidence, instead of the admission of 
the parties, of the execution of the deed, was more than a 
•defect in procedure within the meaning of s. 88. Again, it 
is not clear that the words '^unless it shall have been regis*- 
tered in accordance whth the provi^ons of this Act'' in s^ 49 
are not, especially as regards ^s trangers to the deed, confined 
to the procedure on "admitting to registration^' without r^er- 
ence to any matters of procedure prior to registration, or to the 
provisions of ss. 19,21, or 36 of the Act, or other provi- 
sions of a similar nature. In considering the effect to be 
given to s. 49, that section must be read in conjunction 

with s. 88, and with the words of the heading of part x, 
"*' Of the effects of Registration and Non-Registration J* Now, 
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considering that the recfistration o£ all conveyances of im- ^^ 
mdveable property of the value of Rs. 100 or upwards is^ bah Hdkhyj* 
by the Act, rendered compulsory^ and that proper legal advice ^^^^^^^^^^ 
18 not generally accessible to persons taking conveyances of SabKoonduit 
land of small value, it is scarcely reasonable to suppose that it 
was the intention of the Legislature that every registration of 
a deed should be null' and void by reason of » non-compliance 
with, the provisions of ss» 19, 21, or 86», or other similar 
provisions. It is rather to be inferred that the Legislature 
intended that such errors or defects shouTd be classed unde^ 
the general words ** defect in procedure" in s, 88 of the Act^t 
80 that innocent and ignorant persons should not be de-' 
prived e£ their property through any error or inadtertence of . 
» public officer on whom they would naturally place reliance..^ 
If tha registering officer refuses to register, the mistake may 
be rectified upon, appeal under s. 83, or upon, petition under 
B. 84, as the case may be : but if he registers where he ought 
not to register,, innocent persons may be misled, and may not 
discover, until it is too late to- rectify it, the error by whichi if 
the registration is in consequence of it to be treated as a nullity 
they may be deprived of their just rights. It is unnecessary, 
however, to express any opinion upon this point, as it has been 
decided between: these parties that, notwithstanding the first 
registration, the dieed must be considerd as unregistereck 
Neither of the parties appealiad from the decision> and, there- 
fore, whether right or wrong, in point of law, they are both 
bound by it in this suit, and it must be assumed as against them 
in this appeal that the first registration was a nuUity. 

The plaintiffs do not rely upon the registration of the 10th 
November 1868, but on the registration of the t6th and 25th 
of May, and the 5th of June 1871. 

The defendant contends that those acts. o£ registration were 
inoperative* 

'^ 1. Because, in ordering the subsequent registration) the High Const 
acted without jurisdiction, and their order and all proceedings had 
thereunder are nullities, and the respondents' alleged deed is inad-^ 
ndasibttf in evidence* 
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\875 " 2* Because, irrespective of the queBtion of jiirisdicti(to, the 

Sar Hi^HiiN ^^^^ Court, in so ordering registration after the lapse of more than 

Lall Pamdat eight months from the alleged date of the deed, impugned the express 

v. proyisions of the Registration Act ; and their order is not hinding 

®^^2to^^"^P<>*^*^^''*PP®^*'**» who was not a party before the High Court at 

that time. 

** 3. BeeaoBe* ftimgyniiig that the High Court had jurisdiction, and that 
their order was in accordance with the provisions of the Registration 
Act, the respondent did not present his alleged deed within thirty 
days after the making of the said order." 

As to the first of those reasons their Lordships are of opinion 
that the High Court, in ordering the registration of the 
deed, acted without jurisdiction under a. 84. That section 
authorises a petition to the *' District Court/^ which is defined to 
mean the " Principal Court of original jurisdiction in a district, 
and includes the High Court in its ordinary original civil 
jurisdiction." The High Court of the North-West Provinces, 
liowever,*ha8 no ordinary original civil jurisdiction, either in 
Cawnpore, or in any other district. 

It was not, however, neoesaary to have an order from the 
District or other Court to authorise the re-registration. The 
deed had been presented for registration with in the period 
required by b. 22, it had been accepted for registrationj 
and it had been registered in fact. The vendors haying neg- 
lected to appear before the registering officer on the 10th of 
November 1S68, that officer might have proceeded, under 
8. 40, to compel their attendance ; but instead of doing that he 
by mistake, registered the deed, after satisfying himself that it 
had been executed. When it was declared by a competent 
Court that the registration was invalid, the registering officer 
might still have proceeded to compel the appearance of the 
vendors, and, npon their appearance and admission of the ezecu« 
tion of the deed, to register it. Though the Statute makes it 
imperative to present an instrument for registration within 
four months from the date of its- execution, no time is fixed 
within which a deed presented and accepted for registration 
must be registered, and» indeedi from the nature of the 
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reqairements of the Act, the period witbin wBiefa tBe reg^s-^ ^^7^ 
tration mast be completed could not have been fixed.. sah Mukhun 

It does not appear to their Lordships that the order* of the ^^^ ^.^^^^^ 
Eegistrar-General and of the Registrar, of the 11th October 8ah.Kookdb» 
and 20th September 1870 respectively, imposed upon the 
plaintiffs the necessity of petitioning the District Court, cruder 
B. 84, to order the registration of the deed, or prechided 
the registering officer from voluntarily registeiiug it after th» 

appearance of the vendors and their admission of its execntioa. 

Those orders, whilst there was i^ de facto registration in 
existence, do not appear to amount to a refusal to register or t& 
order regist ration within the meaning of the 82nd sectioD. 
The latt^ of those orders assumes that iber» was a registvatioa* 
Indeed, it was not even stated as one of the reasous for this 
appeal that the registrations made on the I6th and 20tb May, 
and 5th June 1871, were invalid, because they were mado 
after those orders. If the registering officer was infnenced by 
the order of the High Court to do that which he inight hav& 
done without it* the foot that the High Court acted withoul 
jurisdiction did not invalidate the regiajbration* 

The High Court having 'acted without jnrisdiettott, the 
second and third objections to the registration fall to jth& 
ground. 

As to the objection on the gp!*ound of limitation, their Lord* 
ships are of opinion that the refusal of the Subordinate Judge 
of the 20th of March 1871, to postpone the sale under the 
execution, was not an order under s. Zid, but was a merd 
refusal to order a poatponemeut of the sale under s. 2417«. 

Their Lordships will humbly advise Her Msyesty to affirm 
the judgment of the High Court and to dismiss this appeal. 

Appeal iiswiiSBi* 
Agent for the appellaut : Mr. T. L. Wilaon. 
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FULL BENCH. 



Btfore m. JustUe Matyph^ton, QJlicMing Chief Jtiaitce,. Mr. Jusiyie 
Jacfcaon, Ifr. JubUcb PonHfex, Mr.. Justice Birch, and Mr, Justice Morru^ 
T875 
^?»e^26* HURRI SUNKE&.M00«SEJJ1II{Pmiiitd?f) «. MUKTAEAM PATRO' 
1— (Djbjkkdaut).* 



ic/ FIZI 0/ 1859, «.?— ifes JiwJicaf a— iSfwie /or il»Tear« of Bent-^Act X qf 
185©— -^fett^. Act Xin of 1869— Jttri«d£c^ion 0/ Collector. 

EM (JkCTsoVr ^» diwenting). thafc a judgment by a Collector, in a^ Buifc 
under Act X of IBSd^declarinfif the- plaintiff entitled to aBsess rent upon land 
alleged by the defendant to be lakliiiaj, is not conclusive in a subsequent 
Buit between the same parties for arrears of rent under Beng. Act VIII 
of 1869. 

Fer Jackson, J.— A deoision. in a previous and similar suit upon an^ 
issue raised substantially in the same manner by parties in a Eevenue 
Court is binding upon them as evidence in a subsequent suit, whicli, but 
ier the passing of Beng. Act YIII of 1869, would aliso have been broughfi, 
in A revenue Court.. 

This was a suit brougfit under Beng. Act VTO of 1869 to- 
recover rent at an enhanced rate after notice.. As to a portion of 
the land th& tenant pleaded that it was rent-free. It appeared 
that a similar suit had previously been brought between the same 
parties in the CoUector'^s Court whilst Act X of 1859 was in* 
lorce^ and the right of the plaintifE ta assess rent on this portion of 
the land was then expressly declared, the declaration being affirmed 
on special appeal (801 of 1870} by the Eigh Court- The rent » 
however^ was not assessed^, the High Coort thinking that t^here 
were Ho snffioient loaterials for doing so. The Munsif accepted 
the declaration in the former suit as conclusive upon the question 
of the plaintifE's right to collect reni on this, portion of the kind^ 
and gave the plaintiff a decree. The District Judge considered 
that thia declaration was not bindings nor even evidence in the- 



* Special Appeal,. Nov 139^o£ 1ST4, from a decision; of the Officiating* 
Judge of West Burdwan, dated the first April 1874, affirming a decree os 
theMonsiS of Bacondai dated the 17th December 1873« 
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present suit, and holdipg that there was no prooE tliaVtliis -^^^^ 



portion o£ the land had ever paid rent dissmissed the whole suit. Hitrri 

On special appeal by.^bhe plainfcifi to the High €onrt>, the qae»» .Hooi»m^4 
tion raised was whether the declaratien ^as to the plaintiff's right '^' 

in the former suit was binding in the present snit, Patbo. 

The special appeal was heard by Markby and Mitterr^ JJ., 
who differed in opinion-; the former being of opinion that it 
was not oonchiBiTey and the latter referring to Oom«i {Jhum 
Dutt V. Beckwith (V), considering *that it was* That being a 
conflicting decision, the qnestion was referred to a Fall Bench* 
'• Whether the judgment in Speciatl Appeal 801 of 1876 is con* 
'elusive npon the parties in this suit that the landlord is entitled 
to recoTer rent in rospect ^f the lands to which that decisioa 
relates.?*' 

^he following judgments were deliverel in referring the 
question ^— 

■ 

HutKBt, J. (after stating the facts as above, continued) :— 
According to the decision of the Privy Coumcil in Nuff&r* 
thunder Paid Chowdhry v. Pauls9K (2), it was proper in the 
former suit to determine the right to enhance the rent, altho'ugh 
for other reasons the suit failed : that is to ^y, assuming of 
coarse that the Court was competent in that case to make a 
binding declaration of tight l}etween the parties, in tho same 

way as an ordinary Civil Conrt could do so. The question, 
therefore, is whether the Collector's Court could mako such 
•a binding declaration. 

■ 

In the case ol Khapowlee Sing r^Soasein Buz Khan (3), it 
tippeared that, in March 1863; certain persons (whom I may call 
A and B) brought a suit against another person (whom I may call 
C) in the Collector's Court. They alleged he was occupier of 
a small portion of land under a potta and kabuliat. C denied 
the case set up by A and B: he said that a transaction whith 
reference to this property between himself and A and B, wich 
took place in 1848, was not an absolute sale, but only a condi- 
tional sale of the property to A and B, and he produced the 

(1) 5 W. B., Act X RuL, 3. (2) 12 B. L. B., 58 (3) 7 B. L. B. 073. 
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ikraroama^ and dontended tlmt, under s particular siipalation in 
it) he and anoilier person who joined him in the transaction were 
entitled to hold 75 bigas rent-free. A and 9 denied the validity 
o£ the ikrarnama. The Coltector^ after taking the evidence, 
held that C had proved the ikraroama, and dimissed the sait. 
The Zilla Jadge on appeal also dismissed the suit, but npon 
the gronnd that A and B had not proved that C was a cnlti- 
vator piqriag rent^ and also npon the gronnd that their dlaim 
was barred hj limitation^ The Sadder Coart in special appeal 
confirmed the Zilia Judge's decision^ observing that the qnes* 
tion whether the sale to A and B was absolute or conditional, did 

not arise la the case. Sabseqnently, C and others brought a 
auit ttgaiast A and B te redeem the proprerty, when the question 
of the validity of the ikrarnama was again raised. The ques- 
tion was whether the finding of the Collector on this point was 
conclusive. Upon this the Privy Council say that the Col- 
lector's finding that the ikrarnama was genuine, even if ftnalt 
was " incidental ; " and this for two reasons : firsts because the 
qaestioa before him was not the issue raised in the second suit ; 
and, secondly, because his decision was not that of a Court 
competent to adjudicate on a question of title. He had only 
a special jurisdiction to try summary suits for the recovery of 
rent, consequently the eadem causa petendi and a judgment of 
a Court of competent ov concurrent jurisdiction were both 
wanting. 

This is an exposition of the law by the highest authority 
which is binding upon us* 

I do not think the declaration in the former decree is exclud- 
ed in the present case on the first of the grounds mentioned by 
-the Privy Council. The former was a suit to recover rent at a 
higher rate than was paid before, after notice : so is the present 
suit. The question raised in both cases is the same^ whether the 
land is liable to pay rent at all. 

The only ground, therefore upon which the former decree can 
be excluded is the second of the grounds mentioned by the Privy 
Council^ namely, that the Collector had only a special jurisdic- 
tion to try summary suits for rent, and was not competent to 
adjudicate (i. e., finally determine) a question of title. This 
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appears to me to be a groiind perfectly distinct and separate from ^^^^ 

the otheri and the dicision of the Privy Council boing based h^rki 
upon both fi^rounds^^Mich ratio decidendi is binding upon us. Hooksbjbr 

The question then is reduced to this :— Whether the question ,, «'• 
before the vJoilector in the former suit between these parties Patro. 
was a question of title which the Co Hector had not jurisdiction 
finally to decide^ tfpon this point it seems to me that the 
judgment of the Full Bench in Ohunder Coomer Mundul v^ 
^unf^e Khanum (I) is material. In that case one Backer AH 
had brought a suit for possession against his landlord in the 
Collector's Court claiming to hold the land under a maurasi 
potta. The landlord denied the genuineness of the pottai 
and, upon an issue raised, the potta was fonad to be genuine, 
and Backer Ali got a ^ecree^ for possession. Subsequently, 
the landlord brought a suit against Bncker Ali to get back the 
possession of the same lands. The decision of the Collector, 
which had been affirmed on appeal up to this Court, was held 
not to be conclusive. The late Chief Justice, sir B. Conchy 
in delivering Judgment, says :— '* The deputy Collector had no 
jarisdiction to give effecc to the potta as a permanent title* 
He could only use it as showing that at that time the plaintifiE 
had a right to the possession of the land/' Phear, J., says :— « 
" Now it must be observed at the outset that the Collector's Court 
was a Court of limited jurisdiction, and that it had no power to 
determine between the parties a question of right to the land 
larger than the bare right to possession. It so happened that the 
plaintifi's right to possession, as he alleged it, was clothed with 
maurasi incidents ; but the Collector's Court had not author- 
ity to determine whether such incidents existed or not : and 
indeed it is for this very reason that the Munduls are undoubt* 
edlp entitled, notwithstanding the Collector's decision against 
them in the former suit| to come in to the Civil Court to have 
the question as to the maurasi right tried in the present suit. 

If they are here to be successfully met with the objection that the 
Collector has already finally determined the question of the 

validity of the potta, then it is obvious the result is that the 

(1) 11 6. L. B., 484 

83 
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1875 Collector has indirectly, if not directly^ determind a question 
— HuRflT^ between the parties which was beyond his powers,and has in e£Eect 
SuNKBR ousted the Court of superior jurisdiction ; for. the latter will have 
MooKBRjEB ^^^^.^g ,g{^ ^ j^^ Y^^^, ^^ j^ eSeot, register the Collector's deci- 
MuKTABAM Q^Qj^if Uy o^n judgment in that case is based entirely upon 
the decision of the Privy Council in the case above cited. 
Ainslie, J., concurred with the Chief Justice, and Jackson, J., 
expressed no decided opinion. Subsequently, when speak- 
ing of that case, Jackson and Ainslie, JJ., expressed their 
opiDion that the judgments of all the Judges ptoceeded entirely 
upon the limited and exclusive character of the jurisdiction 

of the Revenue Court (1). Other considerations are certainly 
adverted to by the Chief Justice and by Phear^ J., but the 
passages I have quoted show that both those learned Judges 
consider that the question was one upon which the Collector 
had not power finally to adjudicate. The opinion of Phear 
and Ainslie, JJ., is further illustrated by the case of Meer 
Sahur All v, Shaikh Dowhit All (2). There a suit had been 

(1) In Mohima Okwnder' MoKtom* This was a sait to establish a miikar- 
dor Y. Asradha Dossier postj p. 251. rari tenure. The plaintiff in this 
C2) Btfore Mr. Jwi\c€ Phear omd casewaa defendant inaprerions sait 
Mr, Ju8iAO$ Ainslie. for arrears of rent brought against 

The 3rd March ISI 3, him before the CoUector. He there 

MEEB BABUR ALI and] akothib stated in answer that he had a 
(Flatnti^fb) v. SHAIKH DOWLUT mukarrari tenure of the land. The 
ALI AND OTHERS (Dbfindantb;.* Collector disbelieved his story and gave 

Act VIII of 1859, 8, 2-'Ee» Judicata a deoree against him. He then brought 
— iSfut< far Bent^^wriedkticn of the present suit and sought am adjadi- 
CoUector. cation of his mukarrari fights. The 

Id a suit for rent under Act X of 1859 defendant objected that the question 
the Collector has no Jurisdiotion to of mukarrari had already been deter« 
decide a question of mukurrari title mined by the Collector in the previoa 
otherwise than so far as it may be in- suit, and that the plaintiff oould not 
cidental to the determination of the ask to have the same question tried 
amount of rent, if any, due; and his again. The Munsif made a decree in 
decision on such a question is therefore favor of the plaintiff. On appeal the 
not binding in a subsequent suit to Judge reversed the Munsif *S judgment 
establish the mukurrari right. and decided against the plaintiff on 

• Special Appeal, No. 288 of 1872, agwnst a decree of the Judge of Zilla 
Tirhoot, dated the 29th June 1871, reversing a decree of Uio Mttoaif of Musaffor* 
port} dated the 22iid February 1871* 
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broDght in the Collector's Court for rent, and in answer to the 
claim the tenant set up a mukarrari potta which the Collector 

the gronnd that th« qaestion of It appears to ns that the Jadge has 
makarrai was res judicata. giyen aa nndae importance to the 

Baboo DabundBr Narain Bos9 for omission in the plaintiff's former 
the appellants. statement of any mention of the 

mukarrari. The oircomstanoes under 

Mr« C Gregory and Moonshee which that statem^t was made do 
Mahomed Yusoof for the respondents, not appear to hare bpen such as 

The jadgment of tiie Court was neoessarily or naturally to call for 
deUvered by such mention. Indeed; if he had 

mentioned it, there might 1 think have 

PiTEAB, J. — In this case the lower been some reason to np>y that he was 
Appellate Conrt expresses its opinion stating faots which were irrelevaftt to 
that the plaintiff has established his the pnrpose of his examination, and 
case, unless a statement which he made possibly doing so for some ulterior 
npon oath on a former occasion is purpose. It is rather bard upon him 
^0 be taken against him. In that that, beoaase he did not say that which 
event, however, the Judge is of it does not now appear there was any 
opinion that that statement weighs so cause for him then to say, therefore 
heavily against his present claim as his present claim, which is as the Jndge 
to oblige the lower Appellate Court says, otherwise satisfactorily made out 
to dismiss it. should be dismissed. 



1875 



The Judge has received this 
evidence, and according to this view 
dismissed the plaintiff's suit. 

The essence of the whole matter 
is Bhortly this, namely, that in the 
present suit the plaintiff claimj to 
hold certain land on a mukarrari 
tenure, and on the former occasion 
when he was examined as a witness in 
a-suit for assessment of mesne {profits 
between third parties, he stated 
various facts with regard to the land 
which he then cultivated and still 
cultivates, but omitted to say^anything 
about holding any portion of it on a 
mukarrari tenure. The Judge thinks 
that his omission on that occasion to 
say anything of the mukarrari raises 
80 strong an inference that he had 
not at that time any mukarrari as to 
overweigh the whole of the case which 
he has been able to make in this soit} 
in support of thia mokanari. 



JPURRl 

SUMSBB 

MOOKBBJEIB 
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It has, farther been urged in support 
of the jadgment of the Appellate 
Court that this matter of the makar- 
rari has already been finally 
adjadicated upon by a competent 
Court ; for it appears that on a former 
occasion the present defendants 
broughta suit against the present 
plaintiff for arrears of rent, and in 
answer to the claim so made, the 
present plaintiff set up his very 
makarrari tenure now in question* 
and it ^as disbelieved by the Collector. 
It seems to me, however, that that fact 
does not constitute a res judicata as 
between the parties with regard to the 
makarrari right. The only thing 
that the Collector in strictness adjadi. 
oated was that a certain amount of 
rent was at the time from the present 
plaintiff to the present defendant due. 
He had no jurisdiction to determine 
the question of mukarrari right 
between the parties otherwise than so 
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1875 disbelived. This was held not to be oonolasive in a aecond 

Hu^^i suit in the ordinary Civil Court between the same paities m 

MooKMJEB ^^^^^ ^^® mukarrari potta was a^ain pat forward. These 

V' learned Jadgea say the Collector had no jorisdictinh to try the 

?ATao, question of mukarrari ri^ht between the parties otherwise than 

80 far as it m ight be incidental to the question of rent due or 

not due which was before them. 

This limited view of the powers of a Beveuue Court is pro- 
bably not that which a person would arrive at — it is certs^inly 
not that at which I arrived myself — ^by reading Act X of 1859 
without reference to the general status and estimation of tho 
Be venue Courts in this country. It would probably be consi- 
dered (espepially with reference to the course of appeal laid 
down in s. 153) that^ under the new proviaiona introdaced 
by Act :^ of 1859^ questions of title might be determined fiually 
by suits ii^stituted in the Revenue Courts. But the result of 
all the depisions after much conflict is that this cannot be done. 
The two principal authorities on the subject, the decision of the 
Privy Council and of the Pull Bench, although no doubt other 
considerationB are a adverted to, lay down distinctly that, whether^ 

the landlord sue in the Revenue Court for rent or possession, 
that Court has only jurisdiction to determine the bare right to 

possession in one case, and the bare right to the rent in the 
other. I do not see how any substantial distinction can be 
made between a case where a landlord sues for rent at the old 
rate, and where he sues for rent at a hi^hter rate, or between 
the case where the tenant sets up a piukarrari title and where he 
set? up a lakhiraj title. In fact, I thought when the Full Bench 
case was decided, and I think still that, when once it has been 
held that Collectors haye only a jurisdiction of a special and a 
summary character for the recovery of rent, it is impossible ta 
hold that their decisions are binding as declarations of right 
between the parties. 

far as it ii^igbt be inoidental to the Gonrt for tbe reason wl^ich ife baa 

question of rent dae pr not due whicl^ given. I tbink the appellant ought 

was before fum. On the wbple then to soooeed, and the decree of tbe 

it seems to me that t^e lowef Appel- lower Appellate Oonrt should be 

late Court has committed an error in ^versed with costs, 
reversing the decision of the first 
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In my opinion, therefore^ so far as the plot of land is con- ^^^ 
corned wfaich the defendttnt claims to hold rent-free, the appeal H4{rri 
ought to \)Q dismisfsed, the only objection of law taken to the ^^^^^^ 
finding; of ^ District Judge having failed. But my learned v. 

colleague is, I regret to say, of a difterent opinion. I under- ^"pItro.* 
stand that lie considers the case of Ooma Chum, Dutt v. Beck^ 
mth (1) to bean authority for holding that the Collector had 
jurisdiction finally to determine the right to recover rent in 
respect of these lands as between these parties. I cannot deny 
that it is so; and as that case has not been expressly overruled, 
it is better to refer this question to the Full Bench. 

If the Full Bench shall be of opinion that this judgment 
is not conclusive, still I think it ought to have been admit- 
ted in evidence. It was admissible either under s. J 3 or 
8. 11 of the Evidence Act. These questions do not, bow- 
ever, affect the whole of the lands to which the suit relates, 
find I do not see why the appeal should not have been tried 
as to the remainder of the land. The District Judge does not 
give the reasons for not doing so, and none have been presented 
to us« The case, therefore, must in any event be remanded for 
the District Judge to ascertain and fix the rents of the lands 
whice are admittedly rent^pajing. . 



MiTTEB, J. — ^I regret to say that, upon the question referred 
to the Full Bench, I cannot come to the same conclusion at 
which my learned colleague has arrived. It teems to me that it 
is no longer open to the defendant to raise the objection that a 
portion of the land mentioned in the notice of enchancement is 
his lakhiraj land. That question has been conclusively settled 
by a Court of competent jurisdiction in a former litigation 
between the parties. In that case the plaintiff obtained a decree 
at an enhanced rate, the defendant's plea of lakhiraj being over« 
ruled* This decree was affirmed in appeal by the District 
Judge. The defendant preferred a special appeal, the result of 
which is briefly stated in the concluding paragraph of the judg- 
ment of this Court, thus :— " The decisions of the Courts below 
therefore may be affirmed so far as the question of lakhiraj is 

(1):5. W. R., Act X, Bale, 3. 
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1876 concerned, the plaintiff's right to enhance this land beine upheld; 
jj-jjj but as there is no evidence as to the nttes, the suit to that eztenC 
SuNKEB must be dismissed." < 

HOOKBBJSI 

MuKTAEAM ^^"^9 "P^^ *^® authorities which have Itoen Wtlterrei to by 
Patbo* my learned colleague, it is clear that, if this declaration be 
deemed to have been made by a Court of competent jarisdic* 
tion, the defendant is concluded by it. 

This brings ns to the question whether the] Revenue Go arts 
are Courts of competent jurisdiction to make a declaration like 
this. It has been said that Be venue Courts under Act X of 
1859 cannot in any case finally decide a question of title to land. 
I do not think that this proposition is correct. Under Act X 
of 1859, the Collector's jurisdiction is limited to certain classes 
of suits, and it seems to me that in many of them questions of 
title to land directly arise. For example, when an applica- 
tion is made by a zemindar under s. 23 of the Act to assess 
alleged rent-free lands. It has been held by a Full Bench that 
such applications are to be deemed suits, and [the appeal from 
the decisions of the Collector lies to the District Jadge-^Biswam* 
Ihar Misser v. Oanpat tlisser (1). It is clear that questions 
involred in such suits are questions of title to land, and it seems 
* to me that the Revenue Courts are competent to decide them 

finally. It would be unreasonable to hold that the decrees in 
such suits would be open to be contested again in regular Civil 
Courts. If that were so, the result would be that, although 
a judgment of a Revenue Court under s. 28 of the Act 
might be aflarmed by this Court yet the party cast might be 
competent to have it set aside by a Munsif. That such judg- 
ments are final is I think expressly laid down in s. 151 of 
Act X of 1859, the concluding part of which says that they 
are not**open to revision or appeal otherwise than as expressly 
provided in this Act.^' 

Similarly, it may be said of a suit for the delivery of a 
kabuliat, where the defendant sets up an independent title, and 
pleads that the land for which a kabuliat is demanded does not 
belong to the plaintiff but is his own land. There a question 

a) B.L. B., Sup. Vol., 5. 
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regarding title to land directly arises, and the Revenue Conrt ^^^^ 
I think in sach a case is competent to decide it finally. That Hum 
this is the eorreefc law has been held in Sonatun Boy y.Ananda ^^^„ 
Kumar Moohiirj$&^(l), Then again suppose a landlord issues a «. 
notice of enh^cement upon a tenant^ only upon the third gronnd fatbo. ^ 
mentioned in s. 17, and the tenant at once brings a suit under 
the provisions of s. 14 and cl. 3, s. 23> to contest his liability 
to enhancement^ alleging that the excess lands mentioned in the 
notice of enhancement do not form part of his tenure held under 
the plaintiff, but are his lakhiraj lands. Here also a question 
relating to title to land directly arises, and I think for the 
reasons mentioned above that Bevenue Courts are competent 
to decide it finally. Then it has been contended that this 
question has been set at rest by the decision of the Judicial 
Committee of the Privy Council in Khagowlee Sing v. Hossein 
BuxKhan (2)^ and the decision of a Fall Bench of this Court 
in Ohunder Coomar Mundul v. Nunnee Khanum (3). But it 
appears to me that neither in the one case nor in the other has i^ 
been held that a Bevenue Court is not under any circumstances 
competent to decide finally questions of title to land. What 

has been decided in these cases is that the particular questions of 
title raised in them could not be conclusively determined by a 
Bevenue Court. 

For these reasons I am of opinion that Bevenue Courts are 
in certain cases competent to decide finally questions of title 
to land. 

I have next to determine^ whether, in the particular case 
before me, the decision which has been set up as a bar against 
the defendant's plea of lakhiraj is a decision of a competent 
Court. I think it is ; because it is precisely the question which 
would have come for final determination before the CoUectorj 
if the landlord had brought a suit for assessment nnder s. 28^ 
or the tenant had brought a suit under s. 14 and cl. S, s. 2. to 
contest his liability to enhancement. 

For these reasons I am ot opinion that the decree which has 
been made in favor of the plaintiff in the previous suit, declaring 

(1) 2B. L. B.. Apn., 31- (2) 7 B. L. B», 673, 

(3) 11 B. li. B., 434. 
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1875 his right to enhance these lands, is a decree of a competent 

Hub* Conrt, and according to the principle laid down in the Priry 

M^^KBBJM Council in Nuferchunder Paul Chowdhry v. Pjanlaon (1) 

V. conclnsively determines the qaeation of liabiilty to enhance- . 

Patro ment of the lands claimed by the defendant as hia la^fairaj. 

Baboo Nihnadhuh Sen for the appellant.— By Act X of 
1859, the Collector had jnrisdiction to try and decide £tnallj^ all 
qo^ions of right to receive rent, and a decision so pronoancecl 
conld not be questioned by a suit in a Civil Court— 'Obma 
Chum Dutt V. Beckwith (2) and Sonatun Boy v. Ananda 
Kumar liooJcerjee (3). It has been held by the Privy Coun- 
cil that the Bevenue Courts are competent to pronoance 
Buch decrees — Nufferchunder Paul Ohowdhry v. Poufaon (1) 
Kkagowlee iSing v. Hossein Bua Khan. [4). Such decrees will 
bar the hearing of a second suit involving the same issue-^ 
Afohesh Chunder Bundopadhya v. Joykishen lloakerjee (5). The 

(1) 12 6. L. R., 53. Baboos . Mohird Mohun Itoy an^ 

(2) 6 W. R.y Aet X Eul., 7. Chunder Nath Bose for tbo rospottdent. 

($) 2 B. L, B., App., 81. 

(4) 7 B, L, B., 673. The facts of ihe ease appear zuM" 

(5) Befwe J£r. justice Jaclson and oiently in the jadgment of tb» Coatt^ 

Mr, JwUce McDondL wbich was delivered by 

The 2l9t July 1&74. 

^Iaoksont, J,— This yfsa tt vnit f or 

UOHESH CHUNDEB BXJNDOPA- cfeoUration bronghi: by the zemindar,. 

(DHYA DifiFKNDANT) v.JOYKISEEN iawhiohthe defendiaiit denied that he 

MOOKEBJEC (Pla12(TIFf}.* held any land in tho plaintiff's talook, 

and also dexH'ed the plaintiff's allega^ 
Act VIII of 1859, «. 3— S»« Jttdi. tion that the land whioh be held was 

taia — Suit \ for Rent — Jtarisdiction mal land. The defendant set cp anoea* 

€f CfoUector, tial lakhiraj right, and denied that he 

was liable to pay any rent to the 

The decisioo of the Collector in a plaintiff, 
•nit for rent of certain land is con- It came oat upoo the trial that 
olasivejina sobseqaent suit between there had been a previous dedsion 
the sama parties in a Civil Court for a between these parties in a snit for 
declaration that the land is liable to rent of ^preriovs years^ and upon the 
pay rent* whole of the evidenoa adduced, the 

Baboo Bama Chum BaneiyeB lor lAonsif oonaidered tliat the plaintiff 
ilie appellant. failed to malfie oat hia right to reoeiTer 

* Special Appeal, No. 463 of 1874, agahist a decxee of the 2bA SvtodiBat* 
Jadge ol Zilla Uooghly, dated the 29tb April 1878 
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few (Act X o£ 1859; is not clwuged in substance by B«Dg. ^^^5 . 

Act VIII of 1869 ; the procedare only is amended, and the «[dbbi 

SuitXBB 

UOOKXBJXS 

rontjia iact he ^iOided affinaativ^ly Jadge, and certainly not before the «. 

that tke dispated land was lakiraj, Mnnsil, when the decision in thia Muktabah 
and that thwa was no reliable evt- oaee was given. Bnt the point is one ^^''^o^* 
denoein support of the plaintiff's ease* which I think the Sabordinate Jndge 
He therefore dismissed the sait. ought to have tsken up and decided 

This deoisioa was appealed, and on for himself. We ought not thereforei 
appeal the Second Subordinate Judge by reason of this point not b^ing 
on the evidence reversed the judg- f^^^^ in the lower Courts, to refuse 
ment of the first Court and gave to allow it to be taken now. 
pkintiff a decree. It is further contended that, suppos- 

The defendant has appealed speoi-* jng the point is one which ought to be 
ally here, and the first ground he has allowed to be taken, the case of 
urged, and the only ground on which Mohima Chumder Mowomdar v* 
argument has been heard, is that Atradka Dtaaia (a) is distinguish- 
which stands second in the grounds of able from the present ; and Baboo 
special appeal, viz,, that substentiaHy Uohini Mohur Eoy has argued with 
the issue raised in the present suit gj^^t force that the issue raised in 
between these parties having been pre- ^i,^ present case is not, as it was in 
vionsly raised and determined in a the case 'of Mohitna Chunder Mo- 
former suit between these parties the toomdar v. Atradha Da99%a {a), co« 
l^intiff is concluded by the judgment extensive and identical in the two 
then arrived at, and is not entitled to suits, —that is to say, that the issue 
raise the same question in any other nused in the present suit is a wider 
suit and in any other manner. That hq^ larger issue than that raised 
IS substantially the ground taken in ]q the suit in whiob the Additional 
speoial appeal. Jndge of Hooghly gave decision on 

It is urged on behalf of the the Ist June 1S71. It appears to 
respondent, in the first place, that the me, however, that the point decided 
groond had not been taken in the and the point for decision were essen- 
Courts below, and we are asked to tially and absolutely the same. In that 
refuse the defendant permissioa to o^se as in the present t^e claim 
aUow it to be taken here. The ^^g i^, ^^f^ fphe defence was the 
precedent on which the speoial appel* game, and the point decided was the 
lent relies is the case of Mohma game. It makes no difference that 
Chttndtr . Ut/UHmdor v. Atraihfi the pliUntiff in the present suit asks for 
Doista (a), in which jadgmsLt was a declaration of his mal right to the 
given by me. That deoision* which so land which the defendant occupies, 
far as I know is the only one in which because a suit for rent brought by 
the saatter has been considered sinoe the' zemindar of a revenue.paying 
the reeent ruling of the Vnll Bench on estate against an under-tenant 
the ftiality of decisions of the Revenue assumes that the land in respect of 
ourts, was not before the Subordinate which the rent is claimed is mal, and 

(a) Post p. 251 
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^^^^ questions ©f title was binding " bas been set at rest by the ralin jf 

HubrT of the Full Bench in Chunder Coomar HunduL t. Nunnee 
MooKRRjM Ehanum (a), where it has been declared that the decision of the 
MoKTiRAM Revenue Court is not binding." 

Baboo Nilmadkub Sen in reply. 

Cur. adv. vulL 

ordinarily the same asunder Act VUI by the rnlliDg of the Fall Benok in 

of 1869. I have no doubt, however, Chunder Ooomar liundid v. Nunnee 

that the Munsif waa right in holding Slumum (a)^ where it has been deel&r- 

the preseat suit not barred, because ed that the decision of the Bevenae 

there ifa a difference in the causes of Con^ is not binding. It wiU bo 

action, and a bar must be made out obserred, howeTor, that the deciaion 

rety deady. The purpose, of the ^f ^^ Court in that case is shown in 

two suits a« different. In the former *^« ^^'^^ f ^ ^^ ^«t^ '^^^ ^^ 

suit the defendant wanted rent, and ^^"^ l^^^^i^ to have proceeded 

. , ... ... .._ entirely upon the limited and exclaaiTO 

for the pnrpoee of deciding tlMt, the f . i. ...... , ^^ 

queetioo of title WM incidentally tried, el»««ot« <>' ^^ Jnnediction of the 

bat only for the paipoae of deciding »•««"" Conrta. In the case before 

the question of rent. I have no doubt "• *•» P"*^* *«'"<»' ^^ ""^ »»'- 

that, as a decision on titlebyaBevenne t<^nedin the Court of the Collector. 

^ . _ ^A ' ^ 4. «,«4. • I* ^M a decision of the ordinary 

Court pronounced m a rent suit is _. ., ^ ^ , ,, ^ , f 

V. J. 1 . 4.u^ i. i. *!.. ^^^^ ^^""t of the Couptry, and al- 

bino mg only in the rent suit, so this .. u 4.1. ^ u* *. Ai. 1 xi. x ^ ^ 
* /., , _ ^ ^. .- though the tubfeet-matter of that first 

decision of title, though by a Oivil «|t^„a claim for rent, it came to be 

Court having been pronounced in a ^^.^^e under Beng. Act VIII of 

rent suit, and merely with the object ^^^^ ^he Court tried that suit with 

of deciding as to the rent of certain ^ifc,poweraaa Civa Court, and had 

years, leaves it open to plaintiffs to sue ^^ jurisdiction to dispose finally of aU 

to obtain a subsequent declaration of ^^^x. . • • « v . -i. •-. xu 

V xii 11 T 1. ij u i.1- * XL quest'ons ansmg before it m the course 

his title.* I should observe that the . x. ^ . , J;. ^ , 

.. „ • J v X iu Of the tnal. That being sow I think 

question really raised between these , . . , 

parties did not refer to any bar under **"» ob'ervations of the Judicial Com- 
8. 2 of the Civa procedure Code. "^*'»« \ ** «»* "^ ^o^o""'^ . 
but it was whether the present plain- -^'f '' f «*"»«"* Mohapattm (6) 



tiff, having had the issue now raised 



fuUy apply, and that the plaintiff 
in this suit is not entitled to vex 



fairly tried m the C curt of the Mun- xv j « ^ . . 

.* J . XL T^. X ._x « ^ w*o defendants by raismg again 

Bif and m the District Court on ap- . .. ., » -© 

, . ^.xi J X • xt- *^ m a new suit the very same ques- 

peal, is entitled to raise the same ques- .. ,., , ., ? , 

*«^« • -. ^'w «x* .XL .X tJOJi which was once decided by 

tion in a aifferent form m the new suit «_x. xx..*..- . 

V . ux r I.U i. Tx 1 X , » Court of competent junsdiction m 

brought for that purpose. It was lately 

a subjeot of doubt whether the previ- * P"^»o°« w^*- ^ *Wnk therefore tho 

ous decision upon such a point even of ^^uions of the Courts below should 

a Bevenue Court would not bo bind- be set aside, and the plaintiff'a fuit 

fhg. That doubt has been sot at rest dismissed with costs. 

(a) U B. L. B., 484. p) 12 B. L. B., 804. 
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The following opinions were delivered ty. tha TuU Bench :-— 1V6 

' HOBEI 

Macphbrsok, J, (PoNTiFBX and Birch, JJ., concur- jj^"„ 
ring.) — After Beng. Act VIII of 1869 had come into force, v. 
the plaintiff broaght hia suit in the ordinary Civil G<yart seeking- {»atbo. 
to recover from the defendants rent, which he dain^ed to be dud 
in respect of certain lands, at enhanced rates. The defendant 
pleaded (amongst other objections) that a portion . of t^e land 
for which rent was claimed was his lakhiraj, or rent-fpejS land. 
The plaintiff relied on the decision in a previous . suit inetitute4 
in the Collector's Court, under the old Bent Law, Act X of 1859, 
by which it was ex{)ressly determined that this land was not 
lakhiraj, and that the plaintiff had a right to enhance the rent ; 
althouofh it was held that no decree for rent at an enhanced 
rate coald be given in that suit, as the evidence on the question 
of rates was defective. 

The queslion referred for the decision of the Foil Bench is 
whether the decision in the former suit in the Collectorate 
Cuurt, that the land is not lakhiraj, is concijusive- as reg^ards 
that isaue in the present suit. 

The qnestion has, in my opinion, been practically determined 
already by the Privy Council in the case of Khagawlee Sing v. 
Hossein Bux Khan (1), and by a Full Bench of this Court in 
the later case of Chunder Coomar Mundulv. Nunnee Ehanum (2). 

The point at issue in the suit in the Collectorate Court was 
whether the defendant was a ryot liable to pay rent and 
whether, if he was such a ryot, he was liable to pay rent 
at an enhanced rate. Probably, if the suit now before us had 
been instituted under Act X of 1 859 in the Collector's Court, 
the decision in the former suit would be conclusive, the matter 
in issue being the same, and the Court the same. But it is 
clear from the decisions of the Privy Council and this Court, 
which I have mentioned, that, notwithstanding the. decision of 
the Collectorate Court, a suit might have been brought in the 
ordinary Civil Court to establish the defenda9.t's right to this 
land as lakhiraj. For the Collector's Court and the Civil 

(1) 7 B, L. R-, 673. (2) 11 B. L. B., 4W. 
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'8tF5 Court were not GotlPto of conoarreitt or eqtial jurisdiction for 
HuBRx the parposes of a suit to declare finally whether the land was* 
mS'A- khi«ji or lakiiiraj. 

9. If the right might niider the old law hare been tried and 

Patbo. adjudicated upon in a oi?il suit, notwithstanding the decision in 
the suit oader Act X of 1859, then the decision of the Col- 
Jectorate Goitrt i» not conclueiTe in* the present snit.^ The 
Civil Ceart doea not represent the Collector's Court in the* pre- 
aent suit r that is to bbj, it is not because of any jurisdiction 
of the Collectorate Court transferred ta the Civil Coart that 
the latter baa authority to* deal with the sait. Therefore* 
it is a mistake to suppose that» if the former decision in the suit 
brought tinder Act X of 1859 would have been conclusive in a 
later suit brought under that Act in the ColTectorate Court, it 
must necessarily be conclusive in the present suit, which is 
brought with a similar object, bat ii^ the Civil Court» under 
Beng. Act Vill of 1869-. 

The juriBdictiOn of the Collector's Court was not transferred 
by Bengr Act VIII of 1869 to the ordinary Civil Courts* 
b. 3& says that the jurisdiction of the Collectorate Courts in 
these suits ia ta cease, and that the snita are to be ^' cognizable 
by the Civil Courts according to their several jurisdictions.^" 
Suite under Beng, Act YIII of 1869 are ordinary civil suits 
in all respects, except so far as is in the Act otherwise provided. 
Thus any matter decided in the course of a suit under the pre- 
sent Rent Law, is a matter decided by an ordinary Civil Court, 
and not by a Coart exercising a Collectorate jurisdiction trans- 
ferred to it. 

Being of opinion that under Act X of 1869 the deeisioo of 

the Collectorate Court, as to this land not being lakhiraj, would 
not have been oondiisive in a suit brought in a Civil Court for 
the purpose o£ havipg the question finally set at rest, I think 
that in the present suit the decision of the Collectorate Court 
is not conclusive. 

I abstain from expressing any opinion whatever as to the 
circumstances under which the issue whether or not this 
land is lakhiraj has been raised, or as to the propriety of 
its being raised, at all. I confine myself to the abstract 
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xjuestioD referred lor oar o'pinion. Something has been sard ot WS 
the probability of the view which I tal^e leading to a revival of hubu 
dispates^ which have been supposed to have been set at rest by ^^^^^^ 
decisions passed. nnder Act X of 1859> But 1 see no reason to v, 
think it probable that ike present expression of my opinion p^^^ 
will have any sach ^efEect. The Fall Bench case to which 1 
have ^referred w «s disposed of more than two years ago ; and 
there has been as yet no indication of any such evil conse^ 
<qaences, as are snggested, having been caa^ed by it« 

It is only with regard to matters decided in snits nnder 
Act X of 1859 that the question which is the sabject of this 
reference •can arise. For under Beng. Ace Till of 1869, the 
decision of the Civil Ooort in a suit for rent^ as in any other 
kind et suit, will no doubt be eoadusive in any subsequent suit 
between 4ihe same parties. 

While I am of opinion that, in the case before us, the decision 
under Act X of 1859 is not conclusive^ I would add that it 
dearly is evidence, and that the Givil Court is' of course bound 
to give weight to the decision of the GoUeoto r's Court. 

The oase will be sent back to the Bench which referred thn 
question. 

MoBBis, J.— I concur with the Chief Justice in the answer 
which he proposes to give to this reference, on this ground, that 
it is sufficiently established by the decision of Sir Barnes 
Peacock, in the case of MiMsamat Bdun v, Uussamat Bechun (!)> 
and by that of a Full Bench of this Court in the case of Chun- 
der Ooomur Mundul v, Nunn^e Khanum (2), that, for the linal 
determination of an issue raised in a rent suit in the Court of 
the Collector, under Act X of 1859, affecting the validity of a 
title set up by one of the parties, the decision of the Collector 
is not that of a Court of competent jurisdication. The current 
of decisions of this Court seems to me to be in the same sense ; 
and I think, therefore, that the present matter is hardly any 
longer open to question. I would add that if, under the old 
Bent Law, a question of title, after having been once adjuiicated 

(1)8 W.E.,17j. (2) U B. L. B., 434. 
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'^ Tipoabyft OoUector^i^ald, asit oertaiftlycould, be again raised 
Hdbbi Aod tried bj a Civil Coart, within a period of twelve years from 

UooKMJAi ^* ^^^® ^ ^^^ cause of action^ tben, by the passing of Beng. 
V. Act VIII oC 18^9<per8onsy whose rights have been in issne, and 
Patmu ^ ^ sense determined by the Court of a Collector under Act X 
()f I8i9,. 5F9nld <bQ deprived of a remedy and privilege which 
they would otherwise have posseseed ; but I cannot gather from 
tlie.Act that snch duprivation was within the contemplatidn of 
the Legislature. 



JacesoK) J.«-^The plaintifiE had brought a previous suit in 
the Court; of the Collector against the defendant to recover an 
Arrear of rent at enlmncM rates after notice. The defendant ia 
that -suit had averrisd that part of the land held by him was 
lakhir^g. He denied the service of noticf^^ and also denied that 
the rates were proper rates. The' final result of that suit was 
that the High Coiirtion special appeal affirmed the finding of 
the Cbirrt below against the lakhiraj title set up by the defend- 
;ant) also afll<>med the finding that notice had been duly served^ 
but held that no evidence had been given on which the rates 
•could be determined. The High Court thorefore^ upholding the 
ileci^iiou in other respects^ dismissed the suit in so far as the 
question of rate at which the rent was to be enhanced was 

concerned^ 

The plaintiff now filed a fresh plaint reciting a new notice 
^ud asking for a decree in respect of a further arrear at the 
rates previously alleged, and Bjng. Act VIII of 1869 having 
ft uter mediately come into force, the new suit was commenced in 
the Court of the Munsif. The defendant now set up precisely 
the same pleas as before, and also pleaded s. 2, Code of Civil 
Procedure, in bar of the suit, dishonestly alleging that the first 
suit had been dismissed in toto. On this occasion the rates were 
•ascertained on a local inquiry by the Civil Court Ameen, ser- 
vice of ilotice having been proved, the plea of lakhiraj was held 
to be rebutted by the formei: decision as well as by the other 
evideuce adduced by plaintiff, and the Munsif ga ve judgment 
for very nearly the rent demanded. On appeal to the District 
Court further proof was called for as to the notice. This being 
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finmlly estebUaliadi tha Jadgo jirooeecled to oomsider tho pleii ^*^^ 
ol lakkiraji and ott this 'point holding; the prevkms deeiahm Hauit 
hetween the parties to be a *^ mere expression of opinion'' which ]|<mwwi 
eonld not hind the defeodant^ and declaring the other evidence ^ ^' 
offered by plaintiff to be of no valne, he concladed by say* Paxbo. 
tag :--»^^ Under tbeaetnrcnmstanoea I do not think that i^e 
Coort is bonnd to go into tdie evidence as regards the land 
admitted to be rent*pay ing land.'' And he oddly enough 
wholly eet aside the jndgmeai of the Oonrt below. The case 
having come here on special appeal, the qneetion is now raised 
whether the decision ia the previona rent snit on the ^ea of 
lafchiraj binds the partieB. 

The learned Judges who have referred this question to a 
Fall Bench are not agreed in opinion. Harkby» J.^ holds, 
as the result of two leading easesy one Kh^inotee Sing v. Eo$mn 
Bux Kkan (1), before the Judicial Oommittee of the PrivY 
Council, and the other C}0tmdet Koomar MwndMl ▼. NwmneB 
Khminm (2), b^re a Full Benoh of this Court, '' questt(ms 
of title cannot be determined ftnally in the Bevenne Courts ;"• 
bnt admitting that the decision of Morgan and Pundit, JJ., 
in 0<yma Chur^ DuU v, Beckmtk (3), is authority for hold- 
ing that the Collector had juTisdiction finally to determine 
the right to recover rent^ ho ref^^ this question to the Full 
Bench, because that decision has never been expressly overruled. 
Mitter, J., is of opinion that the leading cases referred to 
only decided that the particular questions of title raised in 
them could not be conclusively determined by a Bevenne Court. 
He holds that there are questions of title which a Revenue 
Court is competent to determine conclusively, and that tho 
question raised in tho present suit is one of them, and he is 

therefore of opinion that the previous decision binds the 
defendant. 

Now I fully agree with Markby, J., that, apart from the 
decision in Khagowlee Sing v. Hos/tein Bux Khan (1) and the 
subsequent ruling of the Full Bench, upon the mere consideration, 

(1) 7 B. L. B., 673. (2) 11 B. L.' B., 434. 

(3) 5W.R.,ActZBulp& 
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>87l fktt,\ is Ik^ saj, eltiie laqgnsm of A«i> X a£ 18^v ^we is ^^^^^ 

Hu#Ef ^ cvny tbingi to suggesii (be <oiiQluAioQ that Revenae Courts 

SuHKCB could, not pronouDoe binclHif^ . deoisiona as f« tiile wheve aoch 

V. decisiona wepe necessary £oc tiid purposes of the separate 

PAxao!*^ iuri^di^bjon oonfid^d. to iUeoft. 

; liot u$ oOnaider for « matnant «dtat tbe ttolassil Oonrts of ibis 
dousltry aoBL . TheyAreemphatioalty a branch' of (be exeoaiive 
(a q^stom .not yet a oeHtui^ ol^ : 4bey ha^e been f reqaeaily 
laade and unmade : 4ibetr boundaries of jmsdicliion baye beea 
jfopoatodjly altered wd ansettled : aad. refCMrd being had to tbe 

i^oproos froQl which iheir Jodgea are taken, tbere seems to be bo 
reason which should determine the iamta of any trial except 
admini§tmt]|Ve convenience. And aeoordtngly with a view^ as 
it yna suppo^d, to the «ore couHnodiona and just adjudication 
q£ various kinds of oontrorersies^ tbe Civil Ooarts were appoint- 
ed hy Act VIU of 18l»9 to take oogUMiance of all saits of 
a civil . natute, with the exception of suits of which their 
QOgriiaanoe is barredj &c. And by Act X of the same year, 
passed a •month Iate% it wa^ provided in s. 23 and others that 
certain «uits therein specified sbonld be oogniiable by the 
Collectora of land revenue^ and should not be eogaiaable in 
any other Conrty or by any other officer, or in any other manner 
tbai^ under the provisions of that Act. These two enactments 
were under the consideratien of the Iiegislature at the same 
time, and were long and carefully considered, and the reault of 
iheni taken togetli^r, as it seems to me, was a great division of 
the snbjects of litigation* whereby, one branch was assigned to 
tlie Courts ol Collectors and Deputy Collectors^ and the remain- 
der, (till a further subdivision afterwards took placej was left 
with the Conrts of Civil Judicature. The Judicial Committee 
of the Privy Council, in the case, of Khiigowlse Sing v. Hoamin 
Bux Khan (l), say of the Collector: — *^ His decision was not that 
of a Court competent to adjudicate on a question of title. He 
had only a special jurisdiction to try summary suits for the 
recovery of rent/' But on this point with all respect I must say 
their Lordships appear to have been misinformed. If that was 

(1) 7 B. L. E., «79, 
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the natuiar and tha fimit. of the CoUeotoi^s^ jarisdietion^, w% ^s ^^^^ 
8. 15S of the Act apeoiaUjf allow appeals against his jadgments,. HifuRi 
although the value be less thau Rs. 100? I ci4ie this section at y^^^j^^ 
preseut merf^ly for the purpose of showing that the Legislature «• 
recognized and proved for the case of Collector's detemfniag fatbo. 
(][uestions relating to title^ and deprived suob decisiooe of nec^s^ 
sary fiaality by allowing an appeal without reference to li^ue* 
If (he Collectors had beon incompetent to detern^ipie snch 
qaestionSy it would certaiuly have been provided that the deter* 
mination, if made^ should bo void, or that itmiflrht beaetasidq 
by the Civil Court* But in fact by s. 151 rxy judgcneni 
of a Collector in any suit is to- be open to revision or appeal 
otherwise than as expressly provided in the Apt. No one indped 
can look through the sections conferring juriadictiaur on the 
Collectors without perceiving that the necessity for adjudicating 
on questions of title oftust have constantly arisen in bis Court*. 

The truth is^ that the case of Khagowlee 8in^ v. Spaaem Buaf 
Khan (1) bristled with reasons why the Colleetor's decision 
should not have concluded the parties, and the obeervationa of 
their Lordships on the different reasons are so nixed np^as to 
afford the appearance of allowing the same weight to one as to 
another^ and the expressions I have quoted^ which woiild have 
eorrectly enongh described the powers of a CoUeetor nndef 
Keglulation VII of 1799, are manifestly not correct as applied 
to the Collector of Act X of 18&9. 

I will now advert to the f'ull Benek case of €K%md$r 
CooTnar Mundul v. Nunnee Khanum (2)« The nature of Uiai 
case was plain enough. Backer All, a tenant, brought a suit 
of the simplest kind against his landlord, namely, a suit 
under el. 6, s. 23, Act X of 1859, to recover possession of 
bis tenure froni which ho had been illegally ejsRcted. Ha 
alleged himself to have been holding under a maurasi pottn 
which he filed, and which the landlord at once impugned asr 
false. The Collector might perhaps have altogether avoided 
any decision as] to the potta, but he did inquire into it and 
found it to be genuine; and finding also that Backer had been- 
illegally ejected, the Collector restored him to possession. 
(1) 7 B. L. E., 673. (2) U B. L. B., 434. 
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^^ l4e B&dOfnA suit, m whioli tbia decre€f was aek np m comsIiisiTe 

HrsBi e^ridecoe^ was broirgbfc against the beirs of Backer A It by the 

MocKBBJBi seimndar, w)io alleged amongst otber tlriogs that Backer Ali's 

^ *' riflrbt to Iiold possessiovi of the land bad ended with his life, and 

BunCCABAll or » 

the finit was for ejeotmeitt of the beirs. Now I think it plain 
here that the qoesfcioa aonght to be raised H the eivit suit 
was different from^ as well as wider tban» that which had been 
before the CoIIeetor, and the attempt to employ the preTioas 
jttdgment on snob an occasion quite deservedly failed. Consi- 
dering that it had not been imperatire npon the Collector in 
this case, whiob was really a snmmary case, to give any final 
opinion at aU upon the potta> I olearly saw tbe inconvenience 
and indeed tbe impropriety in such a case of allowing tbe 

plaintiff's month to be stopped by setting np the snperftaons 
decision. Bnt the case being of that nature, and the occasion 
not being fit for a discnssion of how £ar a Collector's decisioa 
really eonid be final on snch questions^ and my mind not being^ 
at all made np npon the matter^ I sin^ply assented to the 
€onelnsion of the majority ; and in a similar case I should pro- 
bably adhere to that opinion » 

But Ihe ease bef6re ns now^as will appear from the statement 
with which I begiud, is very different j^and I feel thar^ if I held it 
to be governed by the decision in Chunder Coomar Mti^nduV^ 
case (1), I shoald be going beyond what tbe Fall Bench decided 
in whatever terms the decision may have been expressed, and 
that X shodid be assenting to a principle^ to which all the refiec* 
tion which I baive given to the case has failed to reconoil me. 
Here the snit is by the same party ; the sabjeot of the snit ie 
precisely anaJogoas—* it wonld be ioentloal, but that the rent of a 
different year is in qaestion;«-«-the same plea is raised on a 
precisely sianlar occasion by tbe same party and in tbe san^ 
manner. Tbe plaintiff might reasonably faave supposed as the 
result of the previons trial that be bad got a long way towards 
enhancement, one question of right and one of form having been 
decided in his favor, and the fruits of the decision beibg lost 
merely in respect of the rents of the particular year by reasoi^ 

(1) 11 B. L. B., 434. 
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of bitf failure to ptoto the rateia, t?6*otie Wit coiiteria but tlial ^^^^ , 
if the second suit had beea brongtit in the same (jollector^a BftjRRi i 
Court, that Oollector must have given etfect to hia own pi*eviou8 moomww 
judgment, and on proof of the ratea and of the notice must ■ »• 
hanre given the plaintiff hia daereaui .B«t in the> . meantime ^plts^^ 
ActVIII of 1869 is* |)a8sed by ttte 'BMgal Conhcit, and fhe 
anggieatibn ia that^ as the plaintiff baa beM obHgbd to hting faia 
anitrin a Court possessing a wider juriadiotioo, therefore that 
Court, whice is only trying tbe fait whicb bat for A^t Y|1I 
the Collector would have tried,* i» «t' libevty to igaore the 
prevSona judgment, and decide f oir itsiBlf on thd' ^me evidence. 
But it may be doubted whetHer wider jurisdiction is a term 
properly applicable here; for i| I have ;OOtreotty stated the 
effect of Act YIII and Act X of 1859 passed aluioat' at the aatne 
moment, then the result of the {iii^i^ng of the Beng. Aict YlII 
of 1869 may have been to give the Civil Oour ts their old juris- 
diction pluathat of the Collectors,, and this maj possibly account 
for the intfodnotion^ otherwise diffiealt to andersla&d. of the 

direction given in a, 42 thit;t crdita nnder the Act ah^ll be 
entered in a separate register; 

This notion may not be in precise accord with what I said 

Hi Jallalooddeen v. Bume (1), but the questiop is so little one of 

(1) Be/ore Mr, JftBiice 'Jaekioik ak4 eonniMittd iaio a moaihl ji Allownnoe of 

Mr^JmHceAi^iem BStS^ft, wbiob W4« legviarly paid till 

. 1276, and then stopp^ To a soit ander 

Tits IZih Jboy 1872. . JBoog. Aet VII I of 1869. to recover the 

^^M>mi(« ^e.defeooe ^aa that a suit for 

JALLALOODDBN ^PLAiFTnrp> r. a claim of such « a»taie could not be 

J. BIJflNB, M ANAaiB, OouMT. or iMfeught :9ader that Act, but. the obiee- 

Ward8| Ddbbhakoa (psrsNoaaT)** tionw^aowr^^, aii4 the plaintiff held 

• entitled to recover the amount saed for. 
Act vm of 1859— J5en^. Act VlII of 

1869---Jt»rt0(2itfiio»— J?enL The Maharaja ol Ddrbhanga, who 

was at that time Maharaja Chut^r 

The defendant took from the plain- Singh Bahadur, having occasion for 

tift*8 ancestor a small portion of endowed one bi^ two katas ttf land, part of 

land for a garden, and in consideiatibn ati' eiidoWmetii h^d 'by the plaintiff's 

thereof paid him a certain iized amoant ancestor, on which laud the Maharaja 

of graift for his maintenance and Bupporl?, desirtMi to make a garden, took and 

and subsequently that payment was occupied it, and in consideration 

Special appeal, No. 1890 of ISTli agviinst a decree of the additional Judge o( 

Zilla Tirhoot, dated the 7th September 1871» reversing a decree of the Munsif of 

ibat distrieti dated the 16th Joue 1871. 
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^ S7g priiioipl^i and beIo«g9 so maoli to the domaio of coci.ecfeiive^ that 
HuBii ODe may be well excused for stigtitly tfltering^ hia opin'ion upon 

M^^'*^^ of such occa|Hi]io7 fM in the fink lower Appellate Court bo' flimcj » 

^^ instance a certain fixed amount of defence should have been allowed 

MuKTARAX gmin, and Bvbseqntatly that Hnkouikt to preraiTi and allio that it fthould have 

Patbo. Qf gfuJQ ^n^ eomwited U a nonlUjr been or^ad hetfe oi» behftlf of tlK> 

lakwtnce of Rfr ^, whUb WfS Ooart of Wafda. 

paid reipilarly lor » mariaa ol jear* The&Iaharaia for his own pqrposps 

down to Falgia 1276, payiaent wanted the plaint iS's land. The plains 

thereafter behig' witbheVI. tilFs ancestor agreeing to giT& the landi 

The plaintiff Sued ii» tbe- Mttarffs' whieh aipparently he conlldnot atietiate( 

GAvrttoncDvestba HMMSw The qwf tiia: MabavaJBrMa.aop^ for bis* owa 

tion was raised whether ^» suit waf yanity, fizea probably a kr^r allow- 

a suit for rent or for an allowance in anoe than usaal to be paid, and in 

the nature of ebarity, and ^sonseqdent* eonsideration of this, the owner of the 

ly whether k wma l^stflk UMiMtk fibngv laad acqfiiesoes in its bein^ oalfed 

Aot VIII of l869or ao, : . . ••ob^rity'^ instead fit sinift. This 

Tba Maosil, coiispderb^ the wiit araooot continties • to b» paid for a 

tobe really a aait for rent;, and finding number of years till the occupier or 

that the amount was actually due to lessee suddenly thinks fit to stop 

plaintiff, praT»him a deetee, eafte- enty k» and the questton is ifNsed whether 

lor a small pertso» of tba alaini»i>#aiWiF tbit avount was ebariity or reiUu U 

febe allowance £f»r one moatb. pcevioosly is in fact the consideration stipulated 

paid, which the plaintiff had by some to bo paid foc.the defends nt'a occupa<* 

mistake included in his claim. tioa of the land. The clroumstanoe 

On appeal to the Additional Jndj^t of ihe plaintiff's ancestor having been 

it was chiefly urged tbait the suit a fakir in no* respect affects the 

•onld not be looked apon as a nol plaintiffs right to recover the eqnl. 

suit. The Jndga held th^t il was not^ valent so- agieed ivpoc, by what- 

and eoDseqnently oonld not be brooght ever name it be called. The question 

ander |Beag. Act YlII of 1S69» and whether the suit is one under Beng. 

be ordered it to be struck off tbo file Act VIII of 1869 or not appears 

of oasea nader the Act* ta be* ef tho taost frivolous oharactor. 

The plaintiff than piafsnrad tka The Bengal Legislature^ when it 

present appeal tothe H%h Court. Passed Act VIII of ]!e«9, restoring to 

the Civil Courts the jurisdiction of 
Mionshee Mahomed Ytuoof for the which they had been for a time de- 
appellant, prived, and empowering them to try 
Baboo Unoda Pwtad Btmexjee tai suils for rent and others of a kindred 
the respondent. nature, thought fit' to direct that the 
The iudgmant of the Court was suits instituted under the provisionB 
delivered by of the Act should be entered in a 

separate register. This pravision, 

Jackson^ J.(wbo, after stating the however, was .introduced obviously for 

ftots and reading the judgment of statistionl purposes, and not for the 

the Subordinate Judge, continued) : — purposes of separating into parts the 

I very much lament ' that in the juriadiction exercised by ono Court- 
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ifc on fnrtfcer consideration— and in fact the system fonnded j ^^^^ 

npon these two Acts n^ev^i^ had Itnie td be consolidated and made Hub«i 
certaio. The Courts wore long occupied in efforts to make it UooksLib 
work harmoniously ; and before Tt bad existed quite ten years, it ^ ^* 
was swept away. ■ Pvno. 

But it may be said the evil wQI not go far, for the decision 
which the parties may now obtain will be final and conclusive : 
but •the plaintiff mny fairly object to being told that finality 
Steps in just Srt the point where he has been deleated. 

It is not represented that in this instance tlie defendant was at 
any particular disadvantage before the Ck>nedtor, nor did be seek 
the aid of the Civil Court while it was yet distinct^ for the pur- 
pose of obtaining any declaration as to Iria lakbiraj title. He se 
far acquiesced in the adverse resnlt ; and it is proposed now to 
give the effect of a successful resort to the Civil Conrt to a 
merely repeated defence with a dishonest avertnent superadded. 

It seems to be supposed that injnstioe will follow from having 
parties bound by the deoisions of the Sevenae Conrts,, bat 
seeing that in general precisely the same appeal was provided 
in these cases as from decisions of the Oivtl ConrtSi I cannot 
see much ground for apprehension. 

Bat this I do see plainly that, if the transfer of rentsnita to the 
Civil Courts is to be held as affording an opportunity for re-opening 
every question of title or quasi-title that' has'been supposed tb'be 
set at rest by Collector's decisions, there will be many thousaitds 
of controversies set loose, and seriooii confusion will ensue. 

My opinion is that a decision in a ^ pt e vkms and similar salt 
upon an issue raised substantially in the same manner; by 
parties in a Revenue Court, fs binding upon Vhem iis evidence in 
asubsequent suit which but for the passing of Beng. Act VIII 
of 1869 would also hiive been br6o|^t in a fievenne Conrt. 

I oumot ooneeive haw the plaintiff*! of aMikm/ ^veii iiippotiiig thftt the tait 
allegation that the ndt .was brought mm Bol'ceaUy a sent loit. 

under Bang. Act YUI of 1369 should The plaiatiff • hi umjuestioQaUy 
render it liable to be strack off in entitled to the amount' tor which he 
order that he might bring a fresh sues and we therefore set aside the 
sait under Aot VIII of 1859 in decree of the lower Appellate Court 
the some Court and on the same cause and restore that of the Munsif. 
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Before Mr. Juttiee Phear and Mr. Justice Morrii. 
llUDDUil CJOPA L LAJ it(I)ETyin)AyTl v. MUSSAMUT GOWRUN- 

• BTJTTY AND (WHBES (Pt.Al5TlPP8) .• 

f • 

GRIDHABI tAIiIt SAJJOOOP^r^DANT) v. MU8SAMCJT GOWBUN- 

BTJTTr AND OTHEM (PlaIKTIPPS).* 

POOSUS LAlflf .'SABOO (OfePBimAifT) «. KUSttAMOT GOWBUN- 

. BUrry aw prHBif^ (PuawTiiis).* 

jETiruZtt 2kii<r--3fda]brVif(»~Sb?^'tf i^Mttt^ in the AnuHral Eitaie, AUenaHon 

ly Father. 

« 

TbB intoceat vhich ft «im ^7 bMib aeqnirat in the ftneestral ettaio of bis 
fttther npder the MiUkahftra law does not entitle him to claim exemption from 
all debts contracted by the father sabsequent to his birth. Snch eiemption 
ean only be claimed when 'the flebts are of an illegal nature or have been 

bontHMted for inineBal pwpoMe. ' 

A|i alief atioa vi^^ by tlye . f»th«r by way of mortmie or sale for the die* 
charge of a debt for which the property would be ultimately liable, falls within 
th^ meaning of the unaToidable transactions spoken of in paras. 28 and 29, 
8. 1, Chi i of the Mitalcshara. 

• • • « » 

Tn facto <rf thfi. C||S9| bo, far aa tbey aie material to tbiai 
Ttporti wsare m {oUowa}-^T||9 tanro principal plaintiffs (who sned 
by th^ir motl^^ f^nd ganr^wvlfa^amat Gowranbutty, and who 
are hereiaaftep 9t jl«d . tl^ pjaii^tiffs) were the minor bods of one 
Ship Nacaiu .Singh, and jEorn^c|y with their father and their 
eldest bn^ef! AaipirP#rsa4» who had attained hie mAJority, 
a joint Hindu fi^iiily anbjeot to the Mitakshara* The sait waa 
bron^t againrt SUb Narain Amur Peraadi and oertaia persons, 
who olaiiaed inteneptta lA the. anoeetral estate oi the joint foAiily 
under bonds, or as purobaseps iiv ezeontioa of decrees obtained 
on bonds^ which the plaintifFs alleged Shib Narain had illegally 
given to secure repayment of moneys nnnecessarity borrowed 
by him for his own poaposes ; and the plaintiffs prayed for a 

a Segnlar Appeals, 'Nos. 11,' 32, and 49 of 1873, against a decree of the 
1st Snbordinatet Judge of ZiUa BhMffalpovi^ dated the 27th September 1872. 
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{)artition of bhe anoestnil eitato and for pos&easion o! fheir shares WS 
free from eacambransea bjr the oanoelmeat of Uie bonds. They UxfbDUft 
alleged that amongst others to whom Shib Narain had given ^^^^ ^^^^ 



sach bonds were the three defendants who ware respeotivelv the MassAKOT 

appellants in these three appeals, and they went on to state uvrrri' 

that these defendants, *^ with the view to make their own and 

plaintiffs' father's illegal aot binding on Amnr Persad Singh, lallhahoo 

caiis^ the latter, in connexion with Baboo Shib Narain Singh hdmimut 

to exeoate fresh bonds, songht to be set aside, for the amount Oowsum 

involved in the former bonds," ° ^^^* 

These three defendants filed, separate written atatements, ^^^^^ 
but all of them alleged that Dnryao Singh, the father of , «• 
Shib Narain, and the plaintiffs' grandfather, had in his lifetime q«wbun- 
incurred large debts, for repayment of which after Duryao 9srst, 
Singh's death, as well as for moneys required for the expenses 
ef the aemindari and joint family and for certain marriage and 
obsequial cermonies^ Shib Narain borrowed money from various 
bankers and amongst others from the defendants, and that 
Shib Narain and Amur Persad were in possession of the 
property in their own absolute right. Muddon Gopal Lall 
farther stated that, confiding in these circumstances, he advanced 
to Shib Narain and Amur Persad '' Bs. 3,000 on interest by 
hypothecation of 8 annas share of Mauza Beer, asli with 
dakhili.'' and obtained from them a registered bond dated 
26ih Eartik 1278 F.9. (4th November 1870). Gridhari Lall 
S&hoo and Poosun Lall Sahoo each stated that Shib Narain 
and Amur Persad had given* them registered bonds for the 
amoants advanced by them respectively, that they had obtained 
decrees on those bonds, and that, when they proceeded to execute 
the decrees by sale of the property of Shib Narain and Amur 
Persad, the latter to preserve their property from sale executed 
in good faith the bonds sought to be set aside, by which they 
hypothecated 8 annas share of the property. 

The Subordinate Judge framed various issues^ but neglected 
to frame any issue as to the right of the defendants to have a 
valid charge upon the whole estate which the plaintiffs songht 
to divide, and various in terlooutory orders 'made by him in the 
course of the proceedings gave rise to an impression on the 

36 
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1876 pari of the defendants that there waa no neoesaity for them to 
"^oDouir prove the affirmatire of this iaaae or to five evidence in support 
GoPAL Lall o[ the particulars of their claims, and consequently they did 
MoaiAMUT not adduce the necessary eyidence* 

fiwrT ^h® Subordinate Judge held that the plaintifFs had an equal 

-r— right with their fsAerin the ancestral property, and that their 

L4I.L Sahoo right to hare a division of their shares neither depended upon hia 

MouImot c<^Q86i^^j ^^^ w^ i^ contingent 'Upon his depravity. He fnrthet 

GowRUN- held that, though the plaintiffs oonld not ask for a cancellation 

BUTTT. 

— r- of the deeds executed by their father and their elder brother, 

^^uoo^^^^ they were entitled to a declaration that the sales and mortgages 

V. effected by them did not bind the plaintifPs shares in the joint 

GowBUN- eatnte. He accordingly gave the plaintiffs a decree in respect of 

BOTXT. a moiety of -the ancestral estate to hold possession thereof free 

from all debts, mortgages, and sales effected by the first and 

second defendants. 

From this decision the defendants Gridhari Lall Sahoo, Poosun 
Lall Sahoo, and Lalla M uddnn Gopal appealed separately. The 
cases came on for hearing before Phear and Morris, JJ., on the 
7th and 14th of January 1874, who remanded them in order 
that evidjsnce might be taken upon the issue above stated. 

On remand, the defendants g^ve evidanoe to support their 
contention that the debts were contracted, and the sales made 
for the purposes of the joint family ; that the plaintiffs' grand- 
father died heavily in debt ; and that the plaintifEs' father, the 
first «iefendant, was not extravagant. 

The case was then returned to the High Oourt, and it eam# 
on for hearing before Fhear and Morris, JJ., on the 13th of 

March 1875. 

Mr. C. Oregon/, Mr. Sandel and Baboo Chunder lladhub 
Qhose for the appellants. 

Baboos Uohini Mohun Etoy and Bashhehari Ohase for the 
respondents. 

Baboo Chunder Madhub OhoM, on behalf of the appellants, 
relied on paras. 28 and 29, s. 1, Oh. i of the Mitakahara, and 
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the case of Bunoomanpersaud Panday y.jMussamnt Babooee 



1876 



Munraj Koeree (I) to sapport his contontion that the mortgages MtDDuw 
created by the father, the first defendant, bonnd the entire ^^^ ^^^ 
joint property* Mumamot 



Mr. Oregary on the same side* 

Baboos Mohini Mohun Boy and Baahhekari Qhose, on the 



BUTTl. 
QR1DH4SI 

Lall Sahoo 
v. 

9XLfSboritj o{ Mahaheer Persad r. Ramyad Singh (2), conteadea Mdmaiiiit 

that the encnmbranoes did not bind the shares of the minor ^^^"^l*' 

plaintiffs. As to the question of partition, it has been already 

decided that a son, under the Mitakshara law, may sue during sahoo 

the lifetime of his father for a division of the anoestra! property^- mdmaW 

Laljeet Singh v. Bajcoomar Singh (8)» Qoweun. 

Baboo Chunder McuLhub Ghose in reply. 

The judgment of the Ooart was delivered by 

Phsab, J.— •The principal question which is now before us 
is^ whether or not the evidence taken at the original hear! ngi 

together with that taken on remand, serves to establish^ as 
against the plaintifEs, the encumbrances which the appellants, 

Gridhari Lall Sahoo, Poos an Lall Sahoo^ and Muddun Gopal 
Lall, respectively claim to have upon the property the subject 
of this partition suit. 

It appears to be admitted that Shib Naratu Singh, the first 
defendant, and his elder son, the second defendant, and his 
younger sons the minors, plaintiffs, together constitute a joint 
family living in oommensality ander the Mitakshara law, and 
in the joint enjoyment of the property which is the subject of 
suit. 

The way in which Gridhari Lall places his claim is shortly 
as follows: — He says that Duryao Singh,, the father of Shib 
Narain, and therefore the grandfather of the plaintiffs, during 
his life incurred great pecuniary liabilities, and that on bin death 
the duty of discharging his debts fell npon Shib Narain. In 

(1) e MCoore's I. A., 898. (2) U B. L. B., 90. 

(3) WB.L.B.,37S. 
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^^^ addltfOD to AiS| Shib Nftrain himiBdC WABted money to* carcj 09 

Mupi^v the semindari and doiaeatio bfrnnefla^ and to perform certaiar 

I,. marriage and obseqaial ceremonies^ and so from time to time- 

MtTBSAjivT borrowed money from varioaa bankers, among others the appel- 

Bumr. lant's firm ; that Shib Narain and his son Amur Persad were- 

QR1DH4RI ^^ possession of the disputed property in their own absolnta 

Lall Sahoo rjght I and the banking transactions jaat referred to had been 

jAvmkuxiT earned on with the appellan4i's jSrm cootinnonsly since the day» 

CtowBQN- ^^^^ ^ Daryao ; and that relying on these oircnmstances^ the 

appellants, wlten Shib Narain and Amor Persad were pressed hf 

^^'^oo ssemindari and domestic needs^ lent them money^ and they secored 
^- repayment of the same by the execntioa of two registered 
Qqwm^ bonds,^ one after the other, in favor of the appellant. Qridharf 
BufTT. ^1^^ g^ jg t;hat haying saed on these bonds, he obtained two* 
decreea dated respeotirely 4ltb May and 14th J^ne 1370,. 
and when in execntion of these decrees he had seised and 
was about to seU the property of Shib Karain and Amur 
Persad, they, with the view to preserve the property from sale, 
exeented in good faith a bond, dafced 9th July 1870, hypothecate 
ing 8 annas share of Maasa Beer for the snm remaining due,, 
namelyi Bs. ^794. 

The evidence in support of this case is extremely slights 
The bond itself of the 9th July 1870 is proved, though perhaps- 
proof of it was not needed in view of the plaint. Also the 
decrees of 4th May and 14th Jane 1870 may be considered to be 
proved^ But although Gridhari himself and several witnesses 
have been examined on the remand order, tbey speak very 
imperfectly indeed to the other material tacts of th}& story* 
Gridhari does however explain the reason why only & annas of 
the property was pledged to him by stating that the other & 
annas had in hia presence been sold by Shib Narain and Amur 
Persad to Sitaram, one of the defendants, in the preceding^ 
month of May, namely on 8th May 1870, for B. 86,000*. 

The case of Poosun Lall is precisely the same as that of 
Gridhari Lall, and is stated in almost exactly the same words r 
the only difference between the two cases is that Poosun LaH'isr 
final bond of hypothecation was for Bs* 5,874 iuatead of 
Bs. 6,794. 



• 



• 



The eridettce wluph h^ beeo giTW op l^hajf of itia defend- ^^ 5 
ant even after remand> if taken alon^* i^together fails to pstaMish Moj^cii 
this case ; the boad itself is not proved. It may however be ^^^^^ ^^"^ 
taken (althoagh against minors) as admitted by the plaint : an^ UvnAxur 
the facts established in Gridhari Lall's case can be made use of ^y^' 
by this defendant. ' 

Muddun Gopal reiterates the sjory of the other two appellants Lai^Sj^Io 
as regards the debts left by Daryao Singh and the expenditure n ^' 
of Sbib Narain^ and that^Shib Narain Singh and Amur Persad Gowmw. 
were in plossession of the dispnted property in their own abso- *Z!Z* 
late right ; and then he says that, confiding in these circam- ^oosiar lais. 
stances, he advanced to Shib Narain and Amur Persad the sum v» 
of Rs. 8,000 on interest by hypothecation of 8 annas share of ^toJ^uiu 
Mantra Beer, asli witi) dakhili^ under a registered bond dated svitt. 
the 26th Eartik 1278 F.S. (4th November 1870). 

This bond is snfficien ly proved, as also the advance of the 
money thereunder, and it may also be taken as made out that 
the money was wanted, or at least that Moddun Qopal honafidfi 
l)elieved it was wanted^ for the performance of a fami^ cere* 
mony. 

With re^^ard to all three appellants^ it may be reckoned as 
certain from their writ.ten statements and from the evidence 
that they knew the joint family consisted of more members than 
Shib Narain and Amur Persad, but they advanced money to 
and dealt with Shib Narain and Amur Persad as being the 
only adult membersi of the family ; and they were nljbimately 
content to take such security for repayment of the money as 
Shib Narain and Amur Persad alone conld g^ve tbem in thie 
ehape of a mortgage or charge npon the family property. 

Gonsequently> the three cases may be summariaed thus ;-— In 
that of Muddun Gopal, the plaintifPs father and elder brother 
mortgaged 8 annas of the joint property to Muddun Gopal in 
eo^sid^rajbipn of a loan of money which wx^ w:a|ited for a lamily 
purpose. 

In those of Gridhari Lall and Poosnn Lall, putting them at 
their highest^ the plaintiff's father and elder brother mortgaged 
8 annas of the joint property in order to prevent the sale of that 
property at the instance of Gridhari Iiall and Poosnn Lall in 
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1B75 exeoatfon of decrees whioh those personB bad respecthrely 
MoftDUN obtained againsfc the father and eldest son personally. 

V. The plain tifiTs case then is reduced to this, namely, are the 

^o^RuiN ^^^^^ sons, the plaintiffs, entitled to insist on partition of the 
BDTTT. joint property, and to obtain their share of the joint property 
OuDRABi ^1^^ ^^ these mortgages* 

Lall^Sahoo In the case ol Laljeet Singh y. Rajcoomar Singh (I), we had 
MutBAifOT occasion to discnss the first part of this qnestion at considerable 
BUTTT.' length. The result at which we arrived was that the sons could 
p "TV ^^ *°y *'"^® during their father's life, call upon him to partition 
Saboo the ancestral property. And as to the second part of the ques- 
HiTisAMUT ^^^^1 ^^ ^^^ ^^^^ made clear in the course of the discussion that 
GofTRuif. under the Mitakshara law the occurrence of the birth of a son 
had the effect of limiting the father^s power of disposition over 
ancestral property: while he could bof ore the birth of a soa 
deal with it as sole owner, after that event he becomes in a 
certain sense subject to the control of his son,, who by birth 
becomes co-owner with him; with this farther condition how- 
ever that, daring the minorfty of his son, ha has an absolute 
discretion within certain limits. 

Those limits are prescribed in paras» 29 and 29 of b.. \r 
Ch. i, Mitakshara. They are expressed no- doubt in these para- 
graphs in somewhat general terms, and thia Court is constantly 
called upon to decide whether a given ease conies within them 
or not. The judgment of the Privy Council in Himoomanper' 
Baud Panday v» Muasarant Babooee Munraj Koeree (2) has been 
applied by analogy and considered to furnish a guiding principle 
upon this point. Since however the present appeal first came 
before this Court, a decision haa been passed by the privy 

Council in the case of Oirdharee Loll t. Kan^oo Lall (3), which 
is even more imn»ediate1y relevent. 

According to that decision, as we uxrderstand it, the interest 
which, under the Mitakshara law, a son acquires in the ancestral 
property of bis father, by and in the- event of being bom, is of 
the nature of an inheritance ; aud remains liable to the payment 

(1) 12 B. U B., 373. (2) e Moore's L A, 339. 

f3) KB.L.B.,187. 



•♦ 






VQIfc XV.l HIGH COUBT. 271 

of tUe personal debts of the father^ even thoogh subfleqnenily 1875 

centracted, in the same Way a3 the entire property would mud^un 

have been liable had the son not been born, except only ^^^^^ ^^^ 

in the ease where those debts are illegal, or were contracted for Hd^bamut 

an immoral purpose. The judgment says expressly "the interest ^^J.^.^' 

of the sons as well as the interest of the fathers in the pro- 

perty, although it is ancestral, is liable for the payment of the LiiLt'sAHoo 

fathers' debts.'* ^, ^- 

* McasAMVT 

It wotild therefore S6em to follow that any disposition of the ^s^f" 

property^ which is reasonably made by the father for the pur- 

pose of discharging a debt of this kind, i.e., a debt of the ^"1^^" 
father's which does not fall within the exception, is one of those muJamut 
Bj^ken of and authorised as " anavoidable*' by paras. 28 and G©'^*''*- 
29, s. 1, Ch. i, Mitakshara. *''"^' 

The debt being of such a natnre that the property is ulti- 
mately liable to discharge it, the alienation of that property, 
whether by mortgage or sale by the father upon reasonable 
terms for the purpose of discharging the debt, must be substan- 
ttally an unavoidable transaction. 

In the present case as the evidence stands, meagre though i t 
is, the Other's debts for which this property has been hypothe- 
cated in favor of the defendants do not appear to have been- 
illegal or of an immoral character. 

In the case of Muddun Gopal, the debt was incurred for a 
family purpose ; and in the other two cases, they were debts the 
reality of which has, so to speak, been guaranteed by a decree. 
It must be taken as long as those decrees or unimpeached 
that there really was a debt from the father and his eldest son to 
Poosun Lall and Gridhari Lall respectively. The debts then 
being apparently real debts, and not of an immoral character, 
and one of them being incurred for a family purpose, it follows 
that they were of such a nature that the joint property of the 
family was liable to meet them; and that, therefore, the mort- 
gages which the father has made for the purpose of securinic 
these debts to the defendants, appear npon the authorities which 
have been quoted to be good encumbrances upon the joint estate 
and valid against the claims of the minors, the plaintiffs. 

We thus think that, while the plaintifb are no doubt entitled 
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^^75 to have a partition of the property, the partition most be snbjecl 
MoivuN to the mortgages o£ the three appellal&ts to the extent of 8 annas 
GopAL L4LL Qf tjjQ entire property. 

HusflAHCT The appellants are entitled to their costs: bnt, as we cannot 
^uTTT^' give a decree making tike minors pay the oosts,. these costs will 
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be declared a charge npon the property. 



Appeals aJlowed. 



FULL BENCH. 



Pooetrir LAE.i Befof Mr, JutHee McuspKerBon^ Officiating Chief JtwftM, Mr. JuHies 
fi*«<w Jachson, Mr. Justice PoTUifeXj Mr. JtuOce Birch, and Mr. Justice Morris. 

V. 

GowBUN- JAG A EN AT H SINGH rosB op rar Dmbtoaots) ^ SHHWEATAN 

^^"^- SINGH AKD AHOTHEE (PULmtlFTs).* 



1875 
May 19. 



Ltihitaiiofir^AjppBaU'Acl It of 1871, s. IS—JcJ VlU of 18 », f. 338 

Xa compnting the period of limitation prescribed for an appeal by s IS of 
Act I£ of 1871 the time from whioh tbe p^odmust be taken to run is the 
date of the decree appealed against: and the days whi<^ under that seotion 
may be excluded are only the days requisite for obtaining a copy of the 
decree. 

But if in any case it is ' impossible for the appellant to obtain a copy o^ 
the decree, or to obtain a copy of the judgment, in time, the Court, if 
satisfied that the appellant is not to blame, may consider that . there is 
sufficient cause within the meaning of s. 6, cl. & of Act IX of 1871, and 
may, on an applicatioii, admit the appeal alter the period of limitation 
prescribed by the Act. 

On this appeal being presented to be filed^ it was sent np for 
orders by the Deputy Registrar with the following remarks:— 

'^This appeal is within time if a deduction be allowed of the 
period taken ap in obtaining a copy of the judgment as it used 
to be before the new Limitation Law (Act IX of 1871) came 
into operation, the Court having then held in Hossanee Begum 
Y.Dumree Maktoon (1) that the term 'decree' in s. 333, Act VIII 

of 165Q, included 'judgment.' 

^Special Appeal ^o.l20l ef 1875, from the Judicial CommisB(«erot 
Chota l?&gpore,dated 2nd October 1874. 



(i; 2 W. B ., Mi8.i 51 
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'* The 5tli Benoli Iiasi however, %itct decided in EmL Palbuck ^^^ 
T. Bhowanaoram (1) thikt, with reference to i. 13 of the new Jaaabnatb 

Singh 
(1) Bpfon Mr, JuBiAet Martt$ mud the date of the decree Appealed v- 

Jkr. Justice BircK against; bat that in oompating the ®"aw^f" 

Tk0M> March tffJ^ period of ^limitation the day on whidi 

HOaiL PATTUCK (Pmihtiif) v* Judgment waa pronounoed and the. 

BHOWANEB&IM and othuui (De* time required for obtaining a copy of 

VBNDANia).* tile deoree» eentenoe, or order appealed 

LUkUaUmi'-Appeal^Acb IX o/ 1871» •g'^tiut shall be ezolnded. Bsclading 

^ X3. ^^ ^^0 ooonpied in obtaining copy of 

In oompating the period of m'nety days '^^ decree^— namely, eighteen days,— 

under a. 18 of Aot IX of 1871 for filing ^ appellant would atiU be too late. 

aB«n>ea],theappeUantis,asamatterof ^^ •PI«Uant, Ihowem, oontendf 

right, entitled to dedaot the number of ^^*^ *^%*7,^ required for obtaining 
, n QQpy Qf tijQ jodgment is also to be 

4.y.«^™«dfartatog.copyofthcde. ^,;^ ^^ he «ga«. th.t to th* 

oree only. The word *deoree* in that seo- ^ . . ^ i.». i ^u ^ 

, "^ X . , J J.V . f ji i » »*«^ provision of the law the woid 

tion does not indude the' judgment.' , ^^^. iddudes the ' Jndgmenf also. • 

Under the ommmstanoes, however. Conmdering that the wonl 'judg- 

the Ooort admitted the sppesl although ^^^^, .^ ^^ ,^ ^j,^ ^,^ ^^^ ^^^^ 

preMnted after time. ^ distinguished fhan • decree,' I can 

Baboo Awmd ChmuUr Qfu)9al for j^^^^^y ^y^k diis tob^ tbe case. The 

the appellaat. ^^, 'judgment* and 'decree' aip 

The facts of this case are suiB- ^^t generally used in the Code in the 

eiently set out in the judgment of the g|^nie signification, and when both are 

Oonrt, whioh was deUveied liy iotended, both we expressed, is, for 

ILuiKBT, J.— In this case the Judg- example, in s. 198. Nor do I .think 

neiit was delivered in the Coert be> the sense of the section requires this 

low on the 16th of September 1872. oonstmotion. I think the main ob- 

On the 1st of November the appel- Jeot of .the seotton was to provide for 

laat asked for a copy of tb» judgment any delay there might be in &«wlDg 

Md decree. The judgment was de* up the decree after the judgment was 

livered to him en the «4th, and the pronounced, the exact form of a de^ 

deoree on the 19th. On the 7th at oree being often a matter of consider- 

Jaanary h* filed his appeal in this ation and discussion after the judg- 

Court, and it was returned to him as meat has been pronounced, 
being too late. An application is now of course if there were such delay 

made to us to admit the appeal. that the appellant could not comply 

The appellant contends that he is with the requirements oi art. 163 he 

within time. From the 16th Septem- would have good ground for claiming 

ber to the 7th of January is one bun- the indulgence of the Court, *but I do 

dred and thirteen days. The law f Aot not think that, as a matter of right, he 

of 1071 di a. 18 and Sobed i» art can claim to deduct 'more than the 

16B) says— that the time allowed for time required for obtaining a oopy of 

filing an appeal is ninety days from the decree. 

*Applioatioa for admisBioii of ipedal appeaL 

37 
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1875 Limitafcion Law, the term ' decree/ ttsed io b. SSS of Act VIII of 
Jaoarnjtr 1^69/ does not incltide the ' jadgment ; and that the appellant 

^'"°° cannot, as a matter of right, claim to deduct more than the time 
Shewratak required for obtaining a copy of the decree.** 

The case was heard before Glorer and Mitter, * JJ., who, in 
consequence of the conflicting decisions^ referred it to a Full 
Bench. • 

Baboo Harwii Naih S^n for the appellant.-^The Act 
of 1871 has not altered the law upon the subject. There 

is no material difference between s, 13 of Act IX of 1871 

and s. 333 of Act VIII of 1859. The filing of a oopy of 

the judgment is as necessary now as before, and the judgment 

must be filed j-ust as much as the decree^ therefore the time 

required for the -one should be deducted as much as that for the 

other. Great injustice may result from a delay in the office of 

the; Court that passed the judgment in giving the appellant a 

oopy of the jadgment. By Act IX of 1871, Bched. h art. 

163» ninety days are allowed from the date of the decree 

appealed against. This must be taken with s. 372 of Act YIII 

of lS59i which allows an appeal from a *' decision." There 

% 

There is, hewever, « -case-— ^armfc uid aeoertein the oonients of tlie 

Sing V. Tulsi Itam Sahu (a)— in which judgment when ifc ie delivered. Uj 

it 18 eaifi that the Diyision BeooK hold g. 188 of the (.ode all Judges are re- 

- the ooatrairy upon 8. 833 of the Code quired to pKOBoanee their jadgments 

of Ciyil FroQodnre, which, thoagh it is ^j^ Qp^n Court after baring c^ven dne 

as. to this matter now repealed, is ^Q^^e to the parties or their pleaders* 

merely in the same words as the sub- ^^^ ther^oie the same opportanity 

Btitnted provision of the liimitation ^^g^ (unless Judges entirely neglect 

Act of 1871. I have some doubt thejr duty) in the mofuswl as hereof 

whether that case quite correctly gi^taining information upon what 

states the opinions of the learned points the judgment turns. 
Judges who decided it, nor is the As, however, it appears that there 

practice of this Court on the Original has been a practice in the office of 

Side, as far as I can ascertain, such as excluding the time required for ob« 

is there stated. The practice on the taiDing both judgment and decree it 

Original Side is, 1 am informed, not to is possible that the appellant has been 

enUrge the time to enable the party in this daso misled, and therefore, 

to obtain a copy of the judgment, as under d. b of s. 6, I think this 

it is supposed that counsel WiU attend appeal may be admitted. 

(a) 5 B. L. E. 47 
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is no separate period of limitation for this : therefore '' decree" ^^75 
and '' decision'^ are used as mining the ^me thin^. Hence Jagarkath 
the " decree" in s. 333 has been held to include the '' decision/' ^'""^"^ 
and this has been the practice of the Court.-— HoManed Begum Shbwbatin 
V. Dumree Mathoon (1). It is very doubtful that the Court ^^^^^* 

would have the power to prevent any injustice arising from 
the neglect of others^ if any other construction were to be 
put upon the Act. 

The opinion of the Full Bench was delivered by 

Macphisson^ , J.— -We are of opinion that the decision of 
Markby and Birdi, JJ., in Eoril Pattuck v, Bhcmaneeram (2) 
is rights and that the Limitation Act must be construed strictly 
as n^aning that which it says, — ^namely, that the time from 
which the period of limitation begins to run is^ the date of the 
decree appealed against^ and that the days which under s. IS 
of that Act may be excluded are only the days requisite for 
obtaining a copy of the decree. 

As a general rule, there can be no doubt that the time wbieh 
fiuffices for obtaining the decree will also be sufficient for obtain- 
ing the judgment. But if in any case it is impossible for the 
appellant to obtain the decree or to obtain the judigment in time, 
the Courts if satisfied that the appellant is not toUame^ may 
consider that there is '^ sufficient causs''^ within the meaning of 
8. 5> cl. b of the Limitation Act, and may admit the appeal after 
the period of limitation prescribed by the Act. In? such cases, 
however, a speeial application wiU have to be made, and the 
Court will require to be satisfied not only that there has in fac^ 
been delay in receiving the decree or judgment,- but that the 
delay has arisen otherwise than from the fault or neUgenoe of 
the appellant. 

The case will go back to the ]3ench which referred' it with 
this expression of our opinion. 

(1) 2 W. R^ Mis., 51 (2) AnU, p. 273. 
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ORIGINAL CIVIL. 



B^fwt Mr. Jiutiee Marhhy and Mr. JtuHee Pani^ 
•r ^VA oA A. BUOHANAN avp <yi9XB9( PMnrriPFs) v. J. AYDALL (DirwDAiiT) 

JMT* So 7 S4^ 

J^liffl^ Oonlrarf, Brwc^ qf^Thmagu-^wdtad Ad {IX 9flV72), $$. 73,77, 84, 

and 107— -JBMoItfb J^bticeo/— ^^<^ttN2MM(l reiuiorf--On«9---2ir<nni|ial 
JDamagea. 

The defendant pnrchased from the plaintiffs a cargo of Watson^B Hari- 
ley steam coal at Bs. 21 per ton, to arrive by sbip Qrecia/n, Inzt on its 
arriTal the defendant, on being called npon to do so, refused to takede- 
liYery on the ground that the nsual certifloate that the ooal was vhat it 
was stated to be did net aooompany the cargo. The plaintifCs thereapon 

gave notice te the defendant that nnless dejiveiy was taken the coal 
woald be sold on his account and at his risk, and on the defendant repeat- 
ing his refusal to take deliverfthe plaintiffs caused the ooal to be sold,and 
it was purchased in the name of M. & Go. for Rs. IS per ton. In a suit, 
which was stated in the plaint to be for the loss sustained by the plaintiffs 
on the resale, the Court found that the plaintiffs themselves were the 
teal pur^hafiers, and that ihe sale had taken place without proper notice, 
and under the circumstances was invalid. EM, tx>th in the lower Court 
and on appeal, that the plaintiffs had, by the way in which they had dealt 
with the coal, rendered themselves accountable to the defendant in res- 
pect thereof, and that notwithstanding the defendant had committed a 
breach of the contract in refusing to take delivery of the coal, the plain- 
tiffs were bound to give an account of the coal and prove that they had 
sustained a loss on the resale, and on their omission to do so they were 
not entitled to recover any damages. 

Held on appeal p4r Ma&kbt, J., that the plaintiffs were not entitled to 
put aside the sale as invalid, and treat the ease as one for damages for 
breach of contract. Under the circumstances they were not entitled to 
even nominal dasnages. The mere sh^ment en board the Qreeian did not 
psAS the property in the ooal tp defendant under s. 77 of Act IX of 1878; 

Per Poxiiru, J., whether, by virtue of the contract and the subse^ 
quent appropriation and shipment, the property in the coal passed or did 
not pass to the defendant within the meaning of s. 84 or s. 83 of Act DC 
of 1872, even if the sale were invalid, the plaintiffs were not entitled, can«» 
sidering their conduct in dealing with the ooal, and the concealment of 
their interest in the purchase, and in the absence of satisfactory evidence 
of what ultimately became of the coal, to recover any damages. 

Appeal from a decision of MacphersoDj J.; dftted the 8th of 
February 1875. 
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The faet9 of Ihe case were briefly aa foUom :-• ^^^ 

Bdchmian 

mm 

On the 25th of August 1873, the defendant parobaaed from ayJalu 
the plaintiffs a cargo of Watson's Hartly steam eoal per 
Orecian at Ra. 21 per ton. Oa the arriTftl of the eoal in 
Caiontta tiie defendant was called on to take deliverj, wbicht 
after inspection^ he refused to do, oq tiie groond thai the ooal 
was qpt "Watson's Hartly'' coal, and that therefore he 
considered the contract cancelled. On the same day the 
plaintriSs themselves, and on the 15th their attorneys, wrote to 
the defendant that nnless ha took deh'very the ooal would 
be sold on his account and risk, and he wonld be eaedfor all loss, 
damagesi and expenses attendant on each Tesale' without any 
further reference; on the 16th the defendant through his 
attorney declined finally to accept the ooal ; and on the 17th 
the coal was sold by auction by Messrs. Mackensiev Lyall and 
Go. at the rate of Rb. 13 per ton, and realised, after deduct* 
ing expenses, Rs. 19,448-15, being Be. I2,778>-ll-S below the 
price which the defendant had contracted to pay« On the 4th of 
February the plaintiffs' attora«»y8 applied to the defendant 
'* for the immediate payment of As. 12;778-«-ll*-9, bmng the lose 
Bostained on the resale on his acconnt and risk of the cargo of 
Watson's Hartly steam coal ex Ghtdan ;'' the defendant gave 
no reply to this demand; and the plaintiffs accordingly brought 
the present suit to recover this sum; of Rs. 12,778-1 i-3, with 
such interest as the Court might i^Uo^w, ? 

The defendant, in his written statement^ adnoitted theeontraoty 
but denied any broach thereof ; he also stated that the plaintiffii 
were never ready and willing to perform theif part of the ceii«> 
tract ; that the ooal tendered was not ^'Wateoift's Hartley steam 
coa\;" thatit was usual for such coal to be aceompaaied by a 
Certificate from the proprietor, aiid that as noneoame in 
the present instance he was not bound to accept the eoat. 

In the course of the trial it appeared that the coal was pur* 
chased by the plaintiffs in Scotland and shipped on board the 
Qrectan at Dutidee ; that the Qtediwry was ohartetad by the 
plaintiffis and the bills of lading irete made^ oat in their same. 
The evidence of toe of the' plcdutiffs 'ftitlfher* dsscbeed that 
outhe 16th of January the plaiittifti wrote f^ letter ta Jamea 
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■ ^^^^ Finlay & Co., ^ G^f(Ow, their correspondents m Scotland, 

^vfuAvhix Baying that thereaaon pat forward by the defendant for noi 

ArDJkLu *^^*°8 ^^ ^^^ ^"^^ ^^^ ifc w*^3 »ot accompanied By the 
ttsual certificate, and that if the cargo had been so accompanied 
the difficidty might not have occurred. It farther appeared thafc 
inthesaioe letter the plaintiffs expreseed an intention o£ par* 
chasing tbo coal tiiemselTes^ 



MACPiiiBsoir, J. (fifter a short Btateoiont of the coatract, the 
defendant's refusal to take delivery, and the sale by Mackenzie, 
Lyall & Co«^ eontinned) :— I have no doubt that the defendant 
was goilty of a breach of contract i^ that the market was and had 
been for some mootha falling ; and that the plaiatiCFs were, on th» 
ISth of January, justified in calling upon him to accept the coal 
at once. iTbe main defenoe setup on behaU of the defendant, as 
regards the ^aestion whether he was bound to take delivery, is 
that tho bill oC. lading of a cargo of coal of this description is 
nsuaUy accompanied by a certificate, either on a separate paper, 
or endorsed on the bill of lading , f rom.Mr* Watson, the owner of 
the mines from which it cornqs, that it is really his coal i and tho 
defendant contends that ho was not bound to accept the coal in 
the obsenoo of sacb a certificate. The defendant has not gone 
into evidemie as regards this (or any other,) issue, owing to the 
opinion which I -expressed on the plaintiSs*^ case when it was 
closed. NeverthefesSi I have no hesitation in saying that there 
oan be mo possible doubt that, although it is usual thait a eertifi* 
eate from WatsoQ should accompany the bill of lading,, it is by 
no means nnnsual to find that no certificate is sent. It is quite 
elear that it fre(|aently happens that the bill of lading is not 
accompanied by . any certificate, *and that^ in the absence of an 
express agreement that such a jsertificate shall be fumiBhed, it i» 
in vain £or the purcbaspr to contend that he is entitled to.repn- 
diate his cpntract {merely b^caase of tbe absence of tho certifi- 
cate. . . 

• ' 

The ground, on whish I now dispose of tho case is, that tho 
pkbintifb have fsiled to prove that they have| snstained any 
damage by the defendant's breach of contract. If the plaintifia 
had dealt witk this ooftl^ alter the biQaGb> in tho usuftl manner^ 
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and lLad> ufter due adve^tisetnent, sold it fairly by public '^76 
anclion through Messrs. Mackenzie, Lyall aod Co., tbey would BuoaixiN 
have been doubtless entitled to charge the defendant with any ^y^j^ 
loss which they sustained as the result of the ^hole transaction; 
But the course taken by the plaintiffs was most peculiar and 
unusual. The peculiarity cbnft'sts iti this, that the plainiiiSs 
hurried on the sale, caused it to be held wit|i the least possible 
amouzft of advertisement or notice, and then bid iw the Mal^ 
and bought it themselves at the greatly reduoed ; price of 
Ss. IS, buying it aader the name of Grish Ghimder Mookeiv 
jee and Brothers, I say it was purchased by the plaiatiflFs 
* themselv^, because I think, for reasons which I shall presently 
stale, that I am bound to find that tbcQfr really pmvdiased tho 
coal themselves. 

If a purchaser declines to accept goods which hei has bought 
and the seller sella those goods on aoeount and risk . of the 
defaulting purchaser, and bnys them himself, ho renders himsef 
accountable for what he purchases to the person who ha^ made 
default, and at whose risk be resold. Tho pkiin tiffs contend 
that they are entitled to draw a line at the sale by Messrs; 
Mackensie, Lyall and Co., and to treat the defendant's nonnexioii 
with the coal as closed from that moment. It ia so closed, look-* 
ing at it from one point of view. But it seems to me to be 
contrary to the commonest principles o£ equity thattthes^ll^r o{ 
goods, of which acceptance is refused, should be allowed bim^ 
self to buy in the goods, and subseqnently to resell them at i^ 
large profit, piitting that profit into his ovin pookeitr while ha 
brings the defaulting purcbser before the Court, and complains 
that he is damaged to the extent of the differcace between tho 
original contract price and the low price! at v^hieh he* hiSm^f 
bought in tho goods. Supposing a case in which the seOer : fanya 
iu at a low price, and again resells at a high price,.nvaking a 
clear profit on the whole transaction, in such a case Itheaeller 
has not, in fact, sustained any damage whatever* How, theui 
can he ask the Court to find that he has sustained damagi^? It 
is said I must draw a line at the sale by auction, aAd that .the 
moment the. coal was then sold the defendant's position was 
ascertained, and could not be altered, whatever became of the 
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^^^^ were tho pareliaaers. In hia letter of the 16th Jatniary he said 
BvcHANAH that the plaintiSa intended to purchase. And in hia letter of 
AvDA ^^ ^^^^ Jannary, a week latter, he wrote that the plaintiffs bad 
purchased Why shonld I believe Mr. Williamson^s statement 
made now (when a question has arisen which makes it distinctly 
to his interest to say what he now says) rather than the statement 
which he» at the time^ made in writing home to hia ordinary 
bnsinesa correspondents? And if this purchase was not really* 
by the plaintiffs^ why are not the members of the firm of Ghrish 
Ohnnder Mookerjee and Brothers called to prove their interest ? 

So far as I am at liberty to presume one way or other I am 
bound in this oase to presume against the plaintiffs rather than 
in their favor. On the whole I find that Hihe purchase at the 
sale held by Messrs. Mackenzie, Lyall and Co., of this coal, was 

a purchase by the plaintiffs. 

Probably I should be prepared to declare that the plaintiffs 
are accountable to the defendant in respect of the whole cargo* 
•even if I had believed it to be true that the plaintiffs^ as 
between themselves and certain persons, were beneficially in«- 
terested in the purchase only to the extent of a ten-anna share. 
' But I find as a fact that the plaintiffs alone were the purchasers^ 

' Taking it that the plaintiffs were the purchasers, and account- 
able for the coal, what evidence have I upon which I can find 
that any loss resulted on the whole to the plaintiffs f The 
plaintiffs have not given any account of the outturn of thia 
coal; and I am told by Mr. Williamson that it is impossible 
now to give any such account. If it is impossible, all I can say 
is that it is so much the worse for the plaintiffs. It was the 
duty of the plaintiffs to keep an account of it, and they are 
in law accountable to the defendant for it. It is proved (and 
there is no doubt about it) that a certain portion of this coal, 
some 460 tons or so, were sold at Rs. 24 a ton, that is to say, 
considerably over the original price at which the defendant 
agreed to buy from the plaintiffs. It is also said in a general 
way by Mr. Williamson that some was sold at Bs. 17, and 
other prices rising to Rs 24. But in the absence of any 
account, and, I may say, of any attempt to make up an account, 
or to giv« any information on the subject^ how can I find that 
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the coal, as a whole^ was not sold at a profit f Sapposing the W^^- 
whole was sold at Rs. 2f4, there must have been a profit. Bvobanan 

Under the circamstances^ it is impossible for me to find that avuall 
the plaintiffs sustained any damage, and certaitly I have no 
materials before me npon which it is possible to say what 
damage^ if any, th^ have sustained. That being so, the 
plaintiffs'' suit will be dismissed with costs on scale No. 2. 

From this judgment the plaintiffs appealed. 

I 

Mr. Woodrqffe and Mr*. FhillipB for the appellante. 

The Advocate General, offg. (Mr. Paul), Mr. Laum, ]^r» 
Branson and Mr. Apcar for the respondent. 

Mr. Phillips. — The learned Judge in the Court below has- 
eonsidered that the sale by Mackenzie, Lyall and Co. was in* 
fact no sale. If so the damages ought to have been ascertainied 
by the market price ot the day- [The Advocate-Oeneral, — ^The 
plaintiffs have made a specific case in the plaint and asked for 
damages which accrued by resale ; they cannot shift their ground 
now. The plaint as framed is for loss on resale, Mabkbt, J.— - 
Yes, Mr. Phillips, you must be bound by the plaint.] In the^ 
first place,, inasmuch as the learned Judge finds that the defend- 
ant was guilty of a breach of the contract, be should not have 
made the plaintiffs pay costs. They were certainly entitled -to 
nominal damages on the facts found by the Court below. Then, 
with reference to- the amount of damages, there were two coursen^ 
open to the plaintiffs, sapposing th^t the property had passed to* 
the defendant, either to sue for the price of the goods as bargained 
and sold, or for the difference between the price contracted for 
and the market price at the time of breach. In the latter case the- 
vendors would be at liberty to resell the goodain order to ascertain 
the daniages-*-Benjaman on Sale, p. 59&; Maclean v. Durm (I). 
The plaintiffs adopted the latter course. [Mabebt, J.«*-Bat are 
not the plaintiffs bound by the notice they gave the defendant 
that they were going to sell on his account ?} The plaintiffs bav6 
done what they gave him notice of, and if the sale under it turns 

(i; 4 Bing., 721 
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1875 oofe to be inTOKd, the notice is out of the way, and the plaintiffi^ 
BucHAvm are entitled to the difference between the* contract price and the 
. *• market ©rice of the day. The notice doee not remain elective 

merely to bar that right. If the sale is ded^red a nnllity, the 
notice under which it waa held fall^ to the ground, and the 
plaintifis are in the position which they would haye occupied if 
no notice had been given. [Pontifbx, J. — Does the plaint 
raise any question of market price ? The plaintiffs there seak 
to recover a specific bubi on a reaale J They raised the issue in 
the written statement, and gave evidence upon it, and it is 
submitted that nothing in the pleadings prevents them recovering 
the difference between the market, and contract price* [Pooti- 
n% ^. — The Contract Act appears to have taken away the 
power of selling the property to ascertain damages ; s. 107 
requires notice, and consequently if no notioe is given there is 
no power to resell.] The Contract Act by giving another 
remedy to the vendor does not derogate from the power possess- 
ed originally under the Common Law. The vendor has more 
than a simple Hen aver the property of which the price is not 
paid and which continues in his possession — Benjaman on Sale,. 
p. 58%^/ As to whether the property had passed from the 
plaintiffs to the defendant under the Contract Act, no specific 
appropriation had been made by the former so as to pass the 
property to the latter, and consequently the plaintiffa did nob 
lose the right of the unpaid vendor either to sue in assumpsit 
for the price of the goods bargained and sold, or to consider the 
contract rescinded, holding the defaulting purchasers liable for 
consequential damages, under the principle kid down by Best, 
C.J., in the case of Maclean v. Dtmn (1>. [Pontipex, J.— 
would not appropriation under the Act take place by putting 
the coal on board the Gr^ian ?] It ie submitted not, the 
Grecian not having been chartered by the defendant ; see 8.84 
of the Act and the Illustration thereto. The property in the 
eoal, therefore, did not pass to the defendant, and the ^plaintiffs 
were not bound to account for what they realised by the resale. 
In order to entitle them to damages, it is enough for tUenj to 
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prove the difference beli?eeii ttie coBtrftcfcprioe and tbe markef. ^^75 
price at the time of breach. Buchar^k 



The Advecate General for the reepondenl^-^The- plamtiffs in 
this Court have attempted to shift their groand entirely. Th» 
issue in the Court helow was merely whether the sale by 
Mackensie, Lyall and Co. was good or not^ so as to entitle the 
plaintij^s to estimate their damages by the difference' between 
contract price and the price realised at auction. That sale bein^ 
declared to be a nullity^ the plaintiffs are bound to prove 
what they realised by the resale. Instead of keeping to this 
.issue^ it has been at tempted on appeal to estimate the damagcg. 
by the difference between the market and the contract price.. I 
submit that at this stage of the case the plaintiffs are preclud- 
ed from shifting the basis of their claim.. S.« 1Q7 of the Cou'* 
tract Aot gives the seller the option to resell^ but having oace* 
exercised bis option he must abide by his choice. The property 
passed the moment the goods were ascertained and put on board 

the vessel-^Benjamin on Sale, pp» 2.65,, 272^ Aldridge v^ lohn- 
wa (1). According to English law the plaintiffs had three courses 
open to them^ — (1) either to sue the defendant for the price of the 
goods^ (2) or for the differeiice betwen the contract price and the 
market price at the time of breach^ (3^ or to sell the goods at hid 
risky giving the defendant notice thereof « The plaintiffs have 
adopted the third course, andjcannot now recede from their posi« 
tion. They are bound to account to the defendant £or the resale 
—Story on Sale, s. 436 a.. It would make no difference whether 
the case was governed by the principles of the English law or 
by the provisions efthe Indian Contract Act; nor would it 
matter at all whether the property passed or not [Pontipex, 
J,— Yes, it would make a difference, because if the property did 
not pass, s. 107 of the Contract Act has no application. J It is 
submitted that if the property be supposed not to have passed 
to the purchaser^ still the seller having given him notice 
and undertaken to sell the goods on his account under the 
provisions of s. 107 of the Contract Act, is clearly bound by 
hia choice. He cannot treat the notice now as a nnUity and 

a)-7£ll,ftBU885. 
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18TS i^t: for GOfnpenBation nnder Ch. vi* of the Act. S. 107 also* 

&7caiNA» requires tliat '^ a reasonable tkne'' should elapse after notice and 

. ^' before resale. But in this ease it has been found as a fact 

that the plainti& shameftill^ hurried on the sale.. In. this yiew 

they are neither entitled to damages- hop costs.. 

Mr. Affcar on the same side; 

Mr. WoodroffB' in reply*-— It has been contended that the* 
plaintiffs were bound by their notioe to resell. If that is so, the- 
sier&fact of the sale being hurried,, or of ita proving anuUitj 
will not make any di£Eerence in the market price ascertained by 
such resale — Pacfe v. Cowasjee Eduijee (1). Under the Contracb • 
Act the position of a buyer of ascertained goods is the same 
as that of a purchaser under a contract with a special reserva- 
tion of power io- resell. Sv 107 only applies to sales of ascer- 
tained goods; but the gbods which the defendant contracted' 
to purchase in this case were not ascertained goods within the 
meaning of a. 78$ and the property not having passed in them, 
they oould not have been resold as provided by s. 107. The- 
plaintiffs are clearly entitled to- damages under the Act. S. 73. 
expressly provides that the party who has suffered from the 
breach of a contract is entitled to receive from, the party who 
has broken the contract compensation for any loss or damage 
caused by such breach. The fact of the breach, has been found 
> by the Lower Courts there remaina then the question of 

damages,, and it is submitted that this must be measured by 
the market price on. the day of the resale.. 

The following judgmente were delivered':— 

lAksxsty J. (after a summary of the facta and of the* 
defendant's written, statementj. contiaued):;— The leurned Judge- 
has found that the respondent has committed, a breach of con- 
tract ; th^ the coaJl< was of the kind oontracted for ; that though* 
a certificate was usual/, the respondent could not demand one^, 
and oould not repudiate his contnaot on that account only «. 

(1) L* p^ 1 P..C. G, 127. 
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The learned -Jadge also ^nds l&at the market price of tlie 1876 
^ay vvas Rs. 13. Bat he also goes on to find that the sale of Bdch4i?an ' 
the coals was hnrried on by the appellants ; that proper notice ^' 

of the sale was not given ; that the appellants purchased the 
coal themselves ; and that they intended to do so on the 16th, 
the day before the sale. The learned Jndgfe considers that, 
nnder these circnmstances, the appellants must show that by 
the nllimate sale of the coal there was a loss to them on the 
whole transaction, and that the only evidence being that 46d 
tons were resold at Rs. 24 i and the plaintiffs admitting that 
they cannot show what became of the rest of the <5oal, they 
. cannot recover ai\ything. He dismissed the suit wit* costs. 
On the appeal before us the main contention on the part ol 
the appellants has been that the learned Judge having found 
that the respondents committed abreack of contract, they were 

entitled as damages to the diSerence between tka market price 
of Bs. 13 and the contract price of the coal> and that on the 
learned Judge's own finding they akould have a decide for 
that amouut. 

The respondent does not deny that between vendor and pur» 
chaser this is so as a general rule* but contends that in tbis case 
the appellants have elected to take a particular course, in 
order to ascertain the liability of the purchaser, by which they 
must abide ; that the appellants did not, as they might have 
done, leave the responsibility of disposing ol the coal to the 
respondent, nor did they repudiate tke contract, but held the 
respondent to it, and exercised their right as unpaid vendor* 
of selling the coal on accoant and risk of the purchaser ; that 
the preteiided sale by auction was net, however, a sale at all $ 
and that the appellants must account for the coal to the res* 
poudent before they can maiataio this suit» 

Treating this as a suit to recover the difference of price 
between what the coal fetched aud the contract price (which, 
in form, it manifestly is), and treating the appellants as having 
exercised their rights as unpaid vendors tosell on account and 
risk of the purchaser, I think this contention on the part of 
the respondent is corrects If ehe sale by auction ought not to 
be considered as a valid sale as against the respondent, then 
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^^!i. ^^^ «ppelknt8 contintied to liolcl thd responddol's coa1| and 
Bi^HANAN tnxiBt giveeome accooui to him of ivhat became of it; thia 

1 also agree with the learned Judge (for I gather this to be 
his view) that the sate by auction should not be treated as a 
valid sale^ There is no attempt now to dispate the fact that» 
the sale wtis hurried on in an unusual manner, and without 
proper at^vertieemeats ; nor is there any attempt to deqy that 
the appellants purchased to the extent of ten annas on their 
own account $ it is also clear that the appellants concealed tho 

fact that they were tho purchasers at the auction by purchasing^ 
in the anme of *' Grish Chunder Mookerjee aud Brothers/' in 
whose name th^ also paid for the coal ; and even at the 
hearing of this suit> when they had been forced to admit that 
they were interested in the purchase of the coal, one of the 
appellants gavo evidence as to the nature . of their interest^ 
which the learned Judge has felt himself compelled to disbelive t 
and, under these circumstances, I think this sale ought not to be 
treated as a valid sale of the coal as between the parties to 
this suit. The appellants having a cargo of coal thrown upon 
thier hands by the respondent, and, as I must noi^ assume, 
wrongfully 80> were> I admits in a difficult position ; and, pro- 
vided they had acted openly and fairly, 1 should have been 
quite ready to throw all the loss occasioned by an imme- 
diate salo) at however low a price> on the respondent. But 
when it is foand that there has been some underhand dealing 

on the part of the appellants, the matter stands in an entirely 
different light, and I think it would certainly be improper 
to allow the appellants to say that so unsatisfactory a transaction 
was a proper sale by them on account of the respondent. 

The appellants have relied very much upon the finding o£ 
the learned Judge that the price fetched was the market price 
of the day. This would only be evidencoi and in most cases 
strong evidence, to show that, iu fact, the sale was a fair and 
proper one i it could noty in itself, make an improper sale into 
a proper one. But as evidence that the sale was properly 
conducted, I do not think the (so-called) market price can be 
relied on in thia case. I think it is clear that there was some- 
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thing very pecnliar in the^ state of the coal market at the time ^^^^ 
when this sale took place. Coal had shortly before been selling Buchanan 
at KSf 21, and verysoon after it rose to that price again, and j^ydalj,, 
even higher. It would Heem from the evidence that there 
were very few sales in or aboat January 1874 ; and if it can 
be said that there was any market price of coal at that time at 
all, itia clear that it did not represent the value of this coal, 
for the appellants had, after consultation, instructed their broker 
to bid, if necessary, up to Bs. 1 7 at this very sale. 

Bnt the appellants contend that they are at liberty to place 
•their claim on an entirely difierent ground; that even putting 
the sale by auction altogether out of the question, the appellants 
were not bound by their notice to sell on account of the res- 
pondent; that they may drop this and sue him for a breach 
of contract, and that on the evidence in this case they are, 
until the respondent has shown that Bs. 13 was not the market 
prioe^ entitled to damages accordingly. In fact, they contend 
now that this is the real situation of the partiss; that the 
property in the coal never did pass to the respondent at all, 
and that the ooal all along belonged to the appellants, who, as 
owners, oonld do as they liked with it, holding the respondent 

liable for his breach of contract. 

If the appellants could now take this view, I should be inclined 
to hold that simply by the shipment on board the Grecian 
the property in this coal did not pass to the respondent, 
80 as to make this a sale within the meaning of s. 77 of the 
Contract Act. I think this is not a question to be decided 
simply npon the construction of the provisions of the Gontiact 
Act, ' but npon the intention of the parties, upon which all 
qoestioos of this kind must ultimately depend. As between 
merchants dealing in this way, I do not think it is generally 
intended that the property should pass by such a shipment. 
Bat this point was not raised in the Court below, and there 
may be other circumstances which would have to be considered 
in ascertaining what the intention really was. It seems to mf>, 
however, unnecessary to inquire into this, because I consider 
that the appellants had put it out of their power now to say 
that this was not a complete sale of this coal to the respondent, 

39 
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^^^ by whicli tbe coal became his property. Tkey haye treated 
BuiVLANAM the coal as his throDghoat, not only ih their plaint in this suii^ 
. ^- but in all their transactions with the respondeat^ from the 
moment the ship arrived ; and I think it is. now too late for 
them to say otherwise. This is not a mere qaestion of plead- 
ing ; the form of the plaint is only one step in a oonsistent 
conrse of conduct, by which, in my opinion, the appellants have 
finally elected to treat this as a sale of goodi to the respond* 
ent by which the property passed. 

The appellants farther contend that they are entitled at 
least to nominal damages. I have before expressed the opiidoo, 
sitting with Jackson, J., that in this Goart a plaintiff can* 
not^ as a matter of right, insist npon nominal damages being 
awarded to him (1). Bat that is, at ai;^ rate^ a question wbich^ 
under the procedure of this Conrt^ is wholly immaterial. We 
ought not to set aside the decree merely to give thef^ppel- 
lants nominal damages. The real question i^ one .pf costs, 
which we have full power, under s. 187 of the Code of Civil 
Procedure, to deal with, without troubling ourselves about ai^y 
claim to nominal damages. I agree with th^ learned .jTadge 
generally in his view of the conduct of tl^e appeUaqti^;. and 
though I think that, upon the evidence before us,, we mqst also 
consider the respondent's conduct blameable in , having refu3ed 

to receive this cargo on wholly insuffioient grounds, there was no 
reason why this suit having failed, it should not be dismissed 
with costs. In my opinion^this appeal ought also to be dismissed 
with costs. 

FoNTiFEX, J. — I agree with Macpherson, J., in thinking that 
the sale by Mackenzie, Lyall and Go. on the 17th cf Jaanary 
was a transaction which, cannot be supported. 

On the 12th January the coal was first ready £ordelivery» and 
the defendant expressed hia intention to make arrangetnents for 
landing it. On the 14th he refused to take the coal, on the 
ground that it was not '^ Watson's Hartley.'^ From the plain- 
tiffs' letter to James Finlay and Co., of Glasgow, dated 16th 

« 

^1) In l^ixhahnshM UooJ^&iee v. The Collector ofHoogUy, 2 B. L. B.» 

A. C, 276. 
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Jafmaryi it appears thatthe reason pat forward by the defendant 18^^ 
for not takinpf the .coal wiCs that it was unaccompanied by the BucBi«AN 
uattal dertificate' from Watson that the coal was his coal. '' If ^ ^* 
the bill of lading;/' wrote the plaintiffs^ *' had the nsaal certifi- 
cate froni Wdtsori, the difficulty might not have occurred." 
Yet, notwithstanding the absence of what the plaintifEs here 
adttit to be ^' the usual certificate/' the sale was hurried on with 
out pgropet advertisement or notice, in a way which, under any 
circum^noes, would be unreasonable and open to great objec- 
tion. But when we find that in the same letter of the 16th 
JamuRy the plaintiffs actually express their intention to buy 
, the ow»al, iiach hurried and nnadrertised sale becomes open to 
obaevvationa of a very serious character. The sale relied upo^ 
by the plaintiffs took place on the 17th. The plaintiffs became 
the purofaafiera secretly. Whether such purchase was on their 
own sole account, op on joint adventure with Mookerjee Bro- 
thers, is tb toy inind immaterial. The plaintiffs admit that they 
were secret purchasers of the large share, and the Mookerjees, 
if they really bad an interest, having. porchased with full notice 
of the oiroamstanoes, and having helped to keep secret the fact 
of the plaintiffs' interest, could be in no better position than the 
plaintiffs, their partners. Speaking for myself, and upon the 
evidence as it stands, I am inclined to think with Macpher- 
Bon, J., that the Mookerjees had no real interest in the purchase 
at the time it was made. 

I repeat, therefore, that I^m of opinion that the sale cannot 
be treated as a valid sale, and that the case must be tried exactly 
in the same way as if the plaintiffs bad taken and kept posses- 
sion of the coal without any sale by Mackenzie, Lyall and Go-^ 

Now assuming that that there wasabreaoh of contract by 
the defendant (which is an assumption of fact made without 
hearing his eyidence, but which fact, it seems to me upon the 
evidence taken ia Scotland, it would be impossible for him to 
disprove), what damages ought a jury to give the plainti& in 
this suit. 

If, as I am disposed to think was the case, the property 
in the ooal passed to the defendant under a. 84 of the Contract 
Act by yirftae of the oontraet of August 1873^ and thr 
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1875 subsequent appropriation and shipment on board the Grecian^ the 
Buchanan plaintiffs might have pursued any one»o£ three courses : (1^ they 
^- might have insisted on the defendant taking the coal, and sued 
for the contract price ; (2) they migbt ha?e sued for the differ- 
ence between the contract price and the market rate at the 
date of breach ; or (3) they might have resold after the lapse 
of a reasonable time under s. 107 of the Contract Act, and 
recovered the difference, if any, between the contract rate and 
the price obtained at the resale, such price being duly accounted 
for. 

The plaintiffs elected to resell ; but, in conseqaence of what 
are, in my opinion, fatal defects in the resale relied on by them, 

rendering it invalid, they cannot be now treated as having 

pursued that course. 

The plaint is framed so as only to meet a case of a resale at a 
loss, and entirely Conceals the fact that the plaintiffs had any 
interest whatever in the repurchase. It is enough to say that I 
cannot commend such ingenious reticence. 

But it has been argued, even if that sale were invalidi 
there is no reason, notwithstanding the form of the plaint, 
why the suit should not be tried, and the damages assessed, 
as if the plaintiffs had pursued the second of the courses 
indicated. 

Probably this might be so but for the plaintiffs' own conduct. 
If they had not carefully concealed the fact that the coal 
• remained in their possession, and under their control until after 
the market had risen, and in some c&se^ until it had risen 
above the contract price, the verdict must have been in their 
favor. But if at any time before trial, or before verdict, the 
defendant had offered to take the coal at the contract price, 
paying all costs and charges occasioned to the plaintiffs by 
reason of his breach of contract, it seems to me that no jnry— 
and we are sitting here as a jury — would give more than a 
farthing's damages in the action. 

The plaintiffs,by their secret purchase,and by the carefully 
concealed transfer of the coal under the badge of another 
name, prevented the defendant from having any such opportunity* 
and by the same means withdrew from our consideratieB &n 
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element which might have rery materially iuflaenced and affect- '^7^ 
ed oar assessment of damages. fic<jpaNAN 

In consequence of that carefnlly concealed purchase, T^ sitting . '^* 
as a jaryman^ find myself anable to say what^ if any, damages 
the plaintiffs have sustained. 

As a matter of belief^ and looking at the very nnsatisfactory 
evidence vouchsafed by the plaintiffs of what altimately became 
of the coal. I am inclined to think that the defendant's breach 
of contract left the plaintiffs, when the coal was ultimately 
disposed of^ with, to say the least, no loss. 

If the property in the coal did not pass to the defendant, 
and the contract between the parties is to be treated as fallvng^ 
under s. 88, and not under s. 84, of the Contract Act, tben 
the plaintiffs' remedy was the same as the aeeond oouiser 
before indicated — ^to sue for the difference between the contract 
price and the market rate. But in that case also the defendant 
might have materially affected the measure of damages by 
offering to take the coal and pay expenses at any time before 
the verdict, and the same conclusion applies as in the other 

case. 

Therefore, whether the property in the coal passed or not, 
I think Macpherson, J.'a judgment in refusing damages, 
is correct, and, under the particnlar circumstances of this 
case, and having regard to the manner in which the plaint was 
framed, I think he was also right in making the plaintiffs 
pay the costs oi this suit. I also am for dismissing this appeal 

with costs. 

Appeal dUmiased* 

» 

Attorneys for the appellants: Messrs. Bem9r$, SandeFS(m, 
and Upton. 

Attorney for the respondent : Mr. Heehle. * 
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APPELLATE CIVIL- 



J?tf/bre Jft. /iM^ea JfocpWaon, QffieiaiMkg OhiUf JuiUce, and Mr* Judie^ 
1876 Lmirford. 



SHAIKH BYASUTULLA (Puuntiff) v. DOOEGA CJHUEN PAL 

(OHl or THIS DSFBVDiLNtS.)* 

EegiatroHoiu AeU {XX of 1866)» a. 18, cU. 1 A^ 8, •. 50; OfkT {VlIIrflQ71)f, 
a, 18, cU,l & 2t a- 50-— Priori^ o/Boguiered cmr VwregUUfed Doonh 
m&n^CampuUory and optional Registration. 

A registered deed of sale, of whioh regiBtration wae compulsory, does nofe 
take efiEloot agsinst aprior unregistered mortgage bond in respect of thesame 
land, the r^istrationof whiohiit being for a sum under Ks. 100, was optionaL 

This was. a suit to recover the amount of a bond with iateiest^ 
and for a deolaratioii that certain landi which was mortgaged to 
the plaintiff by the bond ^ was liable for the amount secured by the 
bond. The bond^ whioh was unregiateredi was for Bs. 95^ and was 
dated the 9 th of Aagost 1S70. There were difieren/t defences set 
up by different defendants* Doorga Churn Pal, one of the- 
defendants^ contended that as he had purobased a portion of tiie- 
land in dispute bona fide for Bs. 800 by a registered kobala, dated 
the 18th of June ld72| the plaintiff could net claim that portion 
under an unregistered instrument. The Munsif^ following the> 
Full Bench decision in Maharaja Maheswar Box 8tng Bahadur 
Y. Bhikha 0&otodAry(l),made a decree in favor of the plaintiff. 
On appeal by Doorga Churn Pal, the Judge reversed the deci- 
sion of the first Court so far as it affected the portion paicfaased 
by Doorga Cham Pal. He held that the case cited by the 
Munsifj being decided npon the provisions of Act XIX of 1843i 

was inapplicable ; that the bond in suit came under s» 18^ ds. 1 
and 2. of Act XX of 1866, and therefore that the defendant's 

* Special Appeal No. 1886 of 1874^ against a deoree of the OiBoiating 
Judge of Zilla Sylhet, dated the 82nd of May 1874^ iiiodifyii« a deorae of 
the Monsif of Lnshkorpore, 'dated the ilth Pebroaiy 1874* 

a) B, L. B.« Snp. YoL, 403. 
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deed being a registered one mnst, under s. 50, prevail against ^^^^ 
the plaintiff's unregistered docament, there being no fraud on SkAisa 
the part of the defendant. Bya»utuh.a 

DOOBOA 

The plaintiJE appealed to the High Court C"*'*" ^^'• 

Baboo Jcy Qthind Shome for the appellant, — The defendant's 
kobala was a doonment the registration of which was compul- 
sory under s, 17 of Act XX of 1866, while the registration of 
the plaintiff's mortgage bond was optional, therefore the Judge 
was wrong in applying the provisions of s. 50 and s. 18, ds. 1 
atid 2 of Adt XX of 1866, The bond was for Rs. 95 only, 
and uader s. 18 it was not necessary to register it. There is no 

law under which a subsequent registered document shall take 
effect against a prior document the registration of which was 
und6r the Act optional. If the defendant's document had come 
under b. 18 (t.e., if the registration of it had been optional) 

the Judge's decision would be right. The question was decided 
in Bamed Bux v, Bindra Bun (1). 

* 

Baboo Bharut Ckunder DuH for . the respondent.-^A regts^ 
tered document must prevail against an unregistered one. In 
SoocUiaram BhtMachcurjee v, Odhoy Chunder Bundopadhya (2), 
where a plaintiff relied upon an unregistered bond and was met 
by an allegation of possession on the part of the defendant 
under a registered deed of sale, it was held that the registered 
deed of sale must prevail. 

The judgment of the Court was delivered by 

H AOFSiBSON, J.— We think that the decision of the Judge 
is wrong. 

S» &0 of Act XX of 1866 says that a registered document 
of which the registration was optional (i.6., falling under ol. 1 
or 2 of s, 18) takes effect against an unregistered document 
relating to the same property. In this cane it is sought to 
give effect to Doorga Ohnrn Pal's registered bill of sale against 
tiiie plaintiff's prior unregistered mortgage. 



(1) 2 AU. H. 0. R., 37 (8) 10 B. L. B., 380. 
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1875 The plftintirs mortgage (dated the 28th Sraban 1277, or 9th 

ShaiIh Angust 1873) was for Bs. 95 only : therefore, ui^der s. 18 

Kyawjtoila j^ ^^^ ^Q^ necessary to register it. The consideration for 
DMi^fiiL Doorga Churn Pal's bill of sale (dated 5th Assar 1279, or 18th 

Chukn Pal. jm^e i872) was Rs. 300 ; therefore, under s. 17 it was neces- 
sary to register it. Kegistratioi^ was optional in the case of 
the plaintiff's deed, but compulsory in the case of Doorga Ghnra 
Pal's. So that what the Judge has decided is that under s/ 50 
a registered document, the registration of which was compulsory 
has effect against a prior unregiscered document, the registration 
of which was optional. But this is not what is enacted by s. 50 
which says only that a document of the kinds mentioned in 
els. 1 and 2 of s. 18 {i.e., one the registration of which i« 
optional) shall have effect against any unregistered document. 
Doorga Churn Pal's bill of sale being a document the registra- 
tion of which was compulsory, did not fall under 8« 1 8 at all ; 
therefore s. 50 has no application to it. This was so decided in 
the case of Hamed Bux v. Bindra Bun (1), and the law remains 
unchanged in this respect by the new Registration Act of 1871, 
although the result is somewhat anomalous. 

The decree of the Judge is reversed and the decree of tbe 
Mansif is restored and affipmed. The appellant is entitled to 
his costs in this Court and in the lower Appellate Court. 

Appeal allowed. 



ORIGINAL CIVIL. 



^efor6 Mr. JtuticB Phear. 

1876^^^ DHUNRAJ and anothw v. BROUGHTON ahd othbrs. 

ddanmiitration^^Suit h^ OredUor^-Misjoinder — Mtdtifariousnesa^Praeiice 

The principle of tho rales that tbe creditor of a deoeased person soing for 
admiii8ti*£;tion is ia the same sitaation with regard to all other persons as if he 
were bringing an action at law ag^nst tbe administrator, and that a debtor by 
the estate of a deceased person oan only be made answ^ble as such debtor to 
the representatlTe of the deceased's estate, is to be adhered to in this coantry, 

(I) 2 AU H. C. R., 37, 
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NvMtoHibeKe h li diffemt tm»edare, Thereftfrs^ w&era tb^Wt iSrbtaglil 1879 
"^igiiiiBt 'the AdmikiistnLtor-Gdiieitel M admmistrator of the estafce 6f one 



•If B by a creditor bf the deodased, other persona who also hud ^ elaim ^"'^'*^ 
mg^abufe Ae estate were madb defendanee on the allegation that they had %BtyuaHTo» 

'rotUsed Mid were la possession bf assets of the estate of the deceased, 

kdi,^ tlmt there being nbthing to mhbw that such Arsons were in the positioh 
nbE an exeoator lAv'adinini^rator d^ son tbrt, br that' they l^had been t>airthers with 
-tin deoeaaedy or that they oohld not be sned, if necessary, by the legAl 
^miitwm tatfve hiAisell; *ahd. there being nb bther oinmdistatices %'hich*Mttlll 
tnake It equitable that they sbonld be saed jointly with the legal represehta. 
^Ifre^ they ^eife wrongly made parties, )iad 'the vnit b^ght tb bb diflmiesed 
^ a^nat them for misjoinder. 

Breii aesaming the facts were sneh that 'the ^laihtifC was entitled to snb 
*(iiem SB Ibgalrepteseittatyes'bf the estate, he should not mix his owta claiih 
^th tUat whfoh t he Administrator-GenenJ ihight htfve against 'them. 

8iM iot the admiitislTation o£ the estate and effects of Ond 
^Uiaili Seechef> deceased. 

fthe tklaintiSs alleged that William Beecher died indebted^ 
them ^H variotis sntis ; thtkt since his death his estate had jDOme 
ioto the hands of the first defendant ifi bis capacity of Adminir- 
trator-^neral of Bengal; that the firm of Stessrs* llorau 
^ 0(K acted as agelits to William Beecher ddring his lifetime ) 
that in the ^ear 1873, some time previons to his death, liCoraJi 
*k Oo. ifistitdted a suit in Assam for the foreclosnre of a certaiii 

lAortgage to them by William BeeCher of a tea plantation 
belonging to him, and the plaintiffs submitted that they were 
'entitled to redeem the same on payment of any balance that 
might be fonnd dae to Moran & Go. after crediting the plains 

tiffs with aR snms realised by Moran & 0(k since the institntioH 
t)fthesniti that in their capacity of agents to the deceased 
in his lif etime> ^oran & Oo. had become possessed of a consider"^ 
lible amount of property belonging to him ; that they had 
realised various sums of money by the sale of the produce from 
ike tea plantations of the deceased ; and that they were also 
attempting to realise the value of an insurance policy effected 
by him in their name. The plaintifb prayed for the nsnal 
administration decree. 

Messra. Moran & Co. Were joined with the Administrator- 
General as defendants in the suit. The Administrator-General 
stated that he beliefod the particukrs of the plaintiffs' claim 

40 
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igy^ were oorrecti but that no assets had come to his handSi and 

DBgnRu ^^^ ^^ ^^ been conseqaently unable to institate inquiries into 

?• the particulars of the claims of Moran & Co* upon the estate, 

and he submitted all the nobtters mentioned in the plaint to the 
Conrt. 

The defendants, Mesars.Moran & Co«, pleaded inter aliaj 
that they were wrongly made parties to the suit, and that it 
ought to be dismissed as against them for misjoinder. 

The case came on for settlement of issues on the 14th of Jane 

1875 before Phear> J., when the objection as to misjoinder was 
argued. 

Mr. Macrae for the plaintiffs. 

Mr. PhilUpa for the Administrator-General* 

Mr, W. Jachson and Mr. Apcar for Messrs. Moran & Co. 

Mr. Macrae.— The defendants, Messrs. Moran & Co., have 
been rightly joioed in this suit. Though, as a general rule^ the 
debtor may not be sued together with the executor, yet there may 
be special circumstances for which a bill may be brought against 
both— Williams on Bxecutors, pp. 2019, 2020. Such special 
ciroumstances are pointed out in Barcar v. Birch (1). Collasiou 
and fraud do not exhaust all the special circumstances which 
might entitle a creditor to sue a debtor together with the executor. 
The case here is stronger than that of Innea v. Broughtan (2), 
in which Markby, J., allowed the Simla Bank, which had 
collected assets of the deceased, to be sued with the Administra- 
tor^General bv a creditor of the deceased. Besides, Messrs. 
Moran & Go. have by their conduct made themselves executora 
de son tort, and as such are liable, not only to account, bat also to 
be sued with the Adminiatrator-Geoeral — Sharland v. Mildonii)* 
Aa to the plaintiffs' right to redeem, it is submitted that having 
realised the collateral security ;they have opened the f oreclosu 
Seton on Decrees, p. 394. 



<1). 1 De G. Sm^, 376. (2)Trnreported. 

(3) $ Haroi 469. 
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Mr. Phillips, on behalf of the Admiaiatrator-^leneral, leffc ^^75 

the matter to consideration of the Court. Dbumbaj 

V, 
BRODaOTOK 

' Mr. W. Jackson for Messrs. Moran & Co.— -This suit is bad for 
misjoioder— Stomton v. The Oarron Oompany (1). A debtor 
and personal representative can be sued together only in special 
circamstances*— Burrotoe^ v. Oars (2) and Pearse y. HewUt (S). 
No snch special cironmstanoe exist in this case. In Sharpe v 
San Pauh Railway Oompany (4)^ it was held that one of 
several cestnis qni tmst conld not, on an allegation that the 
tmstees refused to take proceedings, maintain a suit against a 
debtor to the trust estate. The principle laid down there is 
exactly applicable to the present case. Besides^ the plaint is 
multi&rious---/0rcl0«» v. Bright (5). 

Mr* Macrae in reply* 

Our. adv» vulL 

pHSABj J.J Rafter stating shortly the nature of thesnit and 
the facts of the case, continued) : — The first question I have 
to consider is raised by the second defendants to the frame of 
the suit. It is objected en behalf of Moran Ss Co. that they 
ought not to have been joined with the administrator as 
defendants. This question depends upon two very plain pro- 
positions. The first is that the creditor of a deceased person 
bringing his suit for administration of the estate of the 
deceased is only seeking to obtain his rights against the estatOj 
and is in precisely the same situation with regard to* ali other 
persons as if he were bringing an action at law against the 
administrator. The difference between the two cases is this :*-^ 
A Court of Equity will entertain the suit of a creditor, which 
it otherwise would not do, when by the exercise of its powers 
of compelling the representative of the deceased to account for 
the estate and to collect the assets and bring property of the 

deceased within reach of the Court, it cannot only secure tho 

(1) 18 Beav., 14«. (3) 7 l^m.,471. 

(2) 6 H. L. G., 907, see p. 924. (4) L. S., 8 Oh., 597. 

(5)aj. <0a.,329. 
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Wft pighte of the pUuntifEs^.baii also secare eqaal rights to ulLotber ore^ 
DoMVEAi ditor^ similarly aitaated. ThB'Olaiai.ot the plaintifEs is not differenti, 
Bbouo'htoit ^0™'^^^ ^^ would, be at law ; bat ecj^iiity will, on that conditioni 
give him^tbe benefit of its saperior power o£ making^ i^e estate- 
liable is>T this claim. This was ezplained by Lord Cranworth Jni 
Burrovsea^Y^. Cbra {jL)tu It is^thus plain that iika suit of thia-kindt 
the relative situation, ol the parties is not differenti fK)m.that> 
which, it would, be in. the form of suit which, ia the- onl|: 
form recognised, by the Common Law Courts, at Wefitminster,, 
In. our Court we recognise no distiuotion. aa to. form, ol suit.. The- 
creditor n^ ask. for the lesser measure- ol relief or. for the 
larger measure as he may. be advised^ bnt he is. in«eithelr case: 
only entitled to get his claim paid out of the estate by means ol 
a suit against the person who represents the deceased.. 

The other proposition ia. that a. debtor to the estate of the^ 
deceased^or one liable to contribute to or make gpod any portion ol 
the assets of the deceased^ can only be made answerable to the estate* 
by a person who representa.the deceased, in the mattorof the estate*. 

In some ol the decisions wnich deal with the rules ol practice 
in regard to administration suitSj language haa been. used, 
which would seem. to. indicate that in some cases, these proposi^- 
tions. are departed from. But I think when, these case are 
closely looked into that is.not so. 

It lolLowedfrom the first of these that any one who has phu)ed 
himself ia the position of ezecutor or has, become admiuistratoi^ 
de son tort would rightly be sued in equity by & creditor as if 
he- were the legal representaiiive>. and of oourse^. there&)re|.if 
necessary^ he might be sued jointly with the legal representative- 
4>£ the deceased. If there- was & period of time, or- a portion, ol 
the estate with regard to which he had become liabla of his. own 
wrongs it would be necessary that he should be- made a party, ia 
the suit in whijch a^ account of the whole estate- is. taken.. 

Againi.in another olaesof cases, thejsitnation. of the togafe 
representative of the deceased relative ta tha debtor to. ibe estata 
whom it was necessary ta sue might be suoh that he could not. 
effectively sue on behalf of the estnte^ and this might be the casa 
either by reason of the legal representative^a own misconduct oc* 

(1) 6 H. L^ C... 907. at pp. 92L d2&, 
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ttttierfrisek la watoh oases » Courb of Equity wonlJ allow a lers 

creditOTj^ or ia deed a^y oiue who had aa interest in the estaW j^^f^KAj 

beiBg got IB, ta stand in the shoea o£ the leg^ cepresentative for v. 

that purpose^ and therefoce- to avoid circuity o£ actioa would ^^^°^ " 
allow the creditor, in a suit foe admiaistratioa o£ the* estate 

against the legal represenlati>Be'o£ i^ deoeafiod owner, to joia 
the debtor to the estate a8> a defendaat. 

There is a tiiird ctass- of api^eat exceptions also^ namely 
those caaeft in which it is- imposible to take aa account of the- 
deceased's estate without also taking aa account of his partnered 
interest in the estate^ la such cases the creditor would be* 
allowed to ],oin the partrea with the legal representatiye.. 

Aad there may be other grounds, upoa which a Court o£ 
liijaity would allontr a creditor to jpia third parties with the 
legal representative ia a suit for administration.. ^L this is. 
very {ully explained in the cases refeiSned to by learned counseli 
in the coarse o£ ^he argumenik. 

In all those cases the two propositions which I have marked; 
oat remain distinct and itnimpeached^ and they muse be ihor 
guides for me in the present suit. 

Now there is nothing kh the pbint whd/tever tending to hhwr 
that Movaa & Gc are in the positioa of an executor or adminis-*^ 
trator de soa tort. According to the plaintiffs themselves Moran> 
& Co. are holding^such portions of the deceased's property a& 
they have ia their handa under a claim of right which tiiey have- 
against the deceased which may or may not be well-foimded., 
, If the plaiiiti& are entitled to make theia co*delendants^ it can- 
not be because Moran ib Co. are in the sitaation of esBCutora-ov 
of partners of the deceased/ but it mnst be oa the ground that. 
the^ aredehtorsp-^ersona liable to make-good some portion ofi' 
the estate to the represeatativcy and wha for some good reasoui 
cannot be sued by the legal representative himself. No reasoa 
whatever is shown ia the plaint, and written statement^, aaless ib 
be want of money/-«nd that only by inference^— why Uie r^re- 
sentative should not sue these gentlemea if they are libal'e to be* 
8ued« The conclusion I have come to is that they have beea 
wrongly made parties to the suit» and that the suit should be dis*^ 
missed as against them. But evea if the facts stated are such as 
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1S75 to enable the creditor to sue MeBsnr. Moram & Go. as the legal 
' DadSU" representatirea of the estate, I thiak if ia qaite clear that the 
V* plaintiffs oaffht not to ha^e mixed the claim of the Adnriqistra* 
tor-General against Moran & Oo, with his own claim and other 
matter incidental to the snit* This was pointed out very 
clearly by Lord Hatherly, then Vice Chancellor Wood, in 
Jerdein v. BTight{l), and by Lord Jaatice James in a recent 
case, 8ha/rpe t. San Paulo Bailway Ch. (2). It is there 
stated Tory distinctly by those very learned Jndges that even 
if the creditor has a right to sue to recover assets from the 
hands of a debtor to the deceased, he has no right to do so 
in a suit dealing with other nmtter* Lord Jastice James even 
donbts the necessity iot asnit of this kind,becan86 directions can 
be given in an administration sait» and the legal representative 
can be compelled to sne^ or if not, the Receiver of the Court 
can be. For all reasons then the objection to the frame of the 
snit mast prevail, and the suit most be dismissed as against 
Moran and Co* with costs on scale No* 2. 1 might add that the 
prineiple of those rales shoald be adhered to in thia conntry^ 
where we have a different proeedure. 

8uU dinim9ed €» against Msssra. Moran &tCo 

Attorney for the plaintiffs : Mr» CarrapkL 

Attorneys ior the administrator-Gteneral : Messrs Orr and 
Harriie. 

Attorneys for Messrs* Moran & Go*: Messrs. Femertf 
Safidiracm, and Upton. 

m S J. & H.,325» at p. 338* (3)L. B80h^ 597, at p. 610. 



•• 



Toik Tfi man cvttSF; »>> 



»•■■* ai 1 " ; 



A1?PELLATE CIVIL. 



Brfwe Mr. JmUee Maephenoi^ OfioUding Chief Justiee, €md Mr* JuiiUe 

Lawford^ 

NATJOOO BAHOO (DxvBHDAin) v. L&LAH AMKSB GHAND 

(Fi.Aiimi7) .• 1875 



M%rtga§9 -*£ed«mpffO» of a Vi^Um of Mortgaged Prop§riy -^PwchoH <tf' 

Portion of JSqtUty of BedompUon hy Mortgagoo 

B iii<irtga«:ed to iV oertiuii properijr,, of which N oftwed a moiety to bo lold in 
^xeontion of a monoy-decrQe against M and htmself beoamo the pnrcihaser. The 

<yther moiety was sold sahieot to JTi mortgage in aatisfbotaon of another decree, 

and parchaaed by 2^. If, in exercise of hia rights as mortgagee» attached and 

proceeded to sell the share of L m the portion purchased by him, and L there^ 

upon' , -wHh a view to stay the sale^ deposited an 'amonnt proportionato to the 

share held by him. The sale, hewerer, waa allowed to proceed. Hold in a suit 

brocght by £f against ZIT to set aside tbs sale, he was entitled to a deeree. 



The {acts out of wbich tliis ease arose were as follows :-* 
Baganath and Bajknmar mortgaged to the defendant Nathoo 
Sahoo certain properties^ vtz*, an 8-anna share of Dahama, 
a 5-anna share of Moradpore, and the whole of Sha- 
morah and Oonra Sakti. Nathoo^ the mortgagee, in execution 
of a mooey-deoree against Bagnnath and Bajkumar, caused 
one half of Moradpore to be sold, and himself purchased it. 
The other half was sold in satisfaction of a second money-decree 
obtained by another creditor, and was purchased in equal shares 
by Kesho Lai and Bagnnath. Kesho LaPa interest subse- 
quently passed to the plaintiff. The sales were made subject to 
Nathoo's lien under his previous mortgage. Nathoo then enforced 
his mortgage rights : he first sold 8 annas of Dahama, and after* 
wards proceeded to attach the shares of the plaintiff and Bagunath 



* Speoial Appeal No. 346 of 1874, i^gainst a decree of the Officiating Judge of 
!^iah Bhangalpore, dated the 23ih of November 1873, reversing a decree of the 
First Sabordiaato Judge of that district, dated the 15th of May 1873 
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^^7^ ia the 5 annas •of Moradpore. The plainiift «oligkl to stay fjto* 

NatSoo ceedings in execatton by depositing a fonrth part of the amount 

Sahoo ^£ ^i^g decree^ propoHionate lio !iis share. He failed in this^ and 

IiALAH AvEBBthe salc having taken pIaoe» he bronght this snit to set aside the 

^e. Saganatfa 4ilc€fwise deposited Jus ^shareof %hddebtda6 

binder «tb6 mortgage. 

The first Co art considered that the plain tilPs t>n1y rem^y 
"was im the execution proceedings. Having failed inthat'liis 
proper ^eotirso now was to satisfy the viort^agee'slieb in Kie first 
instance and then to sue him ¥of conttibnftion. 

On Bppea^ the-Judge reversed t'he'dect*ee ol the first Cotort 
«nd gave the plaistiS a decree^ The detendant appealed to the 
fiigh Court. 

Saboo RaRhUtc Ben for the appellant.-^The tleposittog o! 
« portion of the money due to the vnort^fagee was not safficfent 
to stay the sale t>f 4J)e mortgaged property j therefore the Bale 
was gooA. The mortgagee holds the entire property as security 
tor the entire debt'^jlfirs;* Ali Bm% v> Ta^cMokderee (1)^ Bern 
Kristo Manjhee v. Mttssamat AmeefirooniBsa Bibee {2), Btfodhod 
Singh v. Kishen OhunABt Ohow <(8)^and Mahtab Bifigh v% 
MisfBe Loll (4); and separate proceedings in respect of portions 
t)f the debt ai« veza tionsi and ought not be aUowed> 

Mr. 0. Gregory for the tespo^ndent.-^The deposit in this case 

Was sufficient, because What was due by the defendant for the 
'shaire sold tinder his own decree and purchased by him would make 

up the whole amount due on the niortgagOh Under these cir-* 

*cumstance8 the plaintifiis entitled to irecovef— ^ilfift^](d& Singh 

V. Misree Lall (4) and Bhaireih Chundra Madak V. Nftdj/at 

Ohand Pal (5). 

Baboo Kalikido Sen in reply.— The Court that was exectit* 
ing the decree could not aidjust the accounts and take a portion 
^of the mou^ due under the decree ia satisfaction of the whole 

tl) S W. &„ 160. (S) 3 W. R., Misc. 4. 

(2) 7 W^ K.> 314. (4) 2 Agra H» C.> 88> 

(5) 3 B. L. n», A» a, 357. 



'i 






TOL. XV.] HIGH COURT. 306 

decree; therefore the Court was jaatified in sellings and if ^75 
80 the sale ought not to be set aside. Whatever questions might Nathoo 
arise between the parties as to the liabilities of each could only ^^^^ 
be enquired into in a regular suit for contribution. Lalah Amffb 

The judgment of the Court was delivered by Chaho 

Maqphebson, J.— We think that the judgment of the 
lower Appellate Court ought to be affirmed. The point in 
issue has been expressly decided by the High Court of the 
North* West Provinces in the case of Mahtab Singh v. Misree 
Lall (1). In that case two mouzahs were mortgaged together j 
and the equity of redemption in one was subsequently sold in 
execution of a decree held by a stranger and was purchased by 
the mortgagee ; and the equity of redemption in the other was 
in like manner sold under another decree and purchased by a 
third party ; and it was held that the latter might redeem the 
property he had purchased on paying a proportionate part of 
the mortgage debt. We agree in the observations made in the 
judgment of the Court that '^a mortgagee is entitled to say 
to each of several persons who have [succeeded to the mortga- 
gor's interest^ that he shall not be entitled to redeem a part of 
the property on payment of part of the debt^ because the whole 
and every part of the land mortgaged is liable for the whole 
debt. But it ^does not follow from this that a mortgagee who 
has acquired, by purchase* a part of the mortgagors's rights and 
interests, is entitled to throw the whole burden of the mortgage 
debt on the remaining portion of the equity of redemption in 
the bands of one who has purchased it at a sale in execution of 
a decree against the mortgagor. Each has bought subject to a 
proportionate share of the burden, and must discharge it.'' 

We see no reason why the equitable rule applied in that case 
should not be enforced as between the parties now before us,— * 
the more especially as the person who purchased at the ladt sale 
and who complains of the decree which has been made is the 

mortgagee himself. 

We therefore affirm the decree appealed against and dismiss 

this appeal with costs. 

Appeal dismissei. 

(1) 2 Aspni H. C, 88. 
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PRIVY COUNCIL. 



F. C • KAN£E ZHAJOOBOONNISSA anb anothbb (Defbndahtb) v. MIBZA 
Jwm^Pa 4 S ^I^OOLLA KHAN, Hkie aiid Beprb8BNtativb of BANBK BTUS* 
„ OONNISSA, DBCSASED (Plainiifp)« 

MIBZA SAIFOOLLA ICHAN, Heir and Beprbsbn¥aTivb of KANEB 
RYUSOONNISSA, dscbasbd (PuLiiiTifF)i;. BANES KHAJOOBOON* 

NISiSA AND OIHBRS (DbFXMDANTS). * 

[On appeal from the High 'Court of Jadicatui:^ at Fort William in Bengal.] 

Ilahafnedcbn Law^Exigible Dower^-'DemcMd-' Application to ane infomd 

pauperi8^0aMeofAotian^Limitation--Aet VIII ;o/1859, m. 299,808. 

The promt or exigible dower of the Mahomedan law may be regarded M 
a debt alwaya dae and demandable daring the sabiistenoe of the marriage, and 
cei*tainly payable on demand. On a clear and nnambigaoua demand by the 
wife for payment, and ref asal by the hasbaad to pay sach doi^er, a oaosd of 
action aocraes, against which limitation begins to run. 

Au application under s. 299, Act VIII of 1859, by a Mahomedan womaa 
for leave to lae her hosband for exigible dower in formd pauperis^ may be 
tnkcn to express her Intention of bringing an action for dower, only if she 
obtains leave to do so as a panper. Until she has the Court's permission to 
sue, her application does not amount to a demand by way of action* 

A couBter-petition by the husband objecting to the pauper suit being 
allowed, and denying his liability to pay the dower, does not alter the chanio- 
ter of the proceedings, since no opposition on his part can constitute a cause of 
action, unless there has been a previous demand by the wife ; the option being 
with her to demand the dofwer or not> and to elect her thne for demanding it. 

These cross-appeals were preferred from a judgment of a 
JDivision Bench (Looh and Hobhoase, JJ.) of the Calcutta 
High Court (I), dated the 23rd April 1870, which in part 
affirmed, and in part reversed, a decree of the Subordinate 
Judge of Purneah, dated the 4th September 1869, made in 

• PreseiU :— Sik J, W. Colvilb, Sir B. Pbacock, Sib M. B. Smtth, attd 

Sib B. p. Collier. 



(1) 5 B. L. B., 84 
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favor of Baneo Byasoonniasa ia a saib inabiiated by Iier as ^^76 

plaintiff against Ranee Khfijooroonnisaa and others as defendants k^bk 

The plaintiff Rynaoonnissa and the defendant Khajooroon- ^"^^^^^^^^^^ 

nissa ' were the widows of one Baia Enayet Hossein. a zerain- v. 

dar of the district of Parneah in Bengal^ who died in the yeai- saivoolla 

1867. On his death Khajooroonnissa got possession of all his Khak. 

estate, and the plaintiff brought this suit to obtain payment of Mirza 

the amount which she aXlefired to be due t> herander a kabin- Saifoolla. 

•^ Khan 

nama, or deed of dower, executed by her husband at the time v. 

of her marriage, in which she stipulated to pay her the sum of |^h]^J[^,|. 

8a» Bse l.OO^OOO, one-fourth of which was to be muajjal, or nissa. 

proraplf and the remaining three^fonrths muwajjal, or deferred, 

dower. In making her claim the plaintiff deducted a sum of 

Bfl. 2,000, as having been paid to> her by her husband in his life 

time, and a further sum of Rs. 6>I25, for which amount the 

diare of her husbands' estate to which she was entitled to sue* 

ceed B» hia widow^ waa as ahe oonceived^ answerable. 

Khajooroonnissa defended the suit on her own behalf and as 
guardian of Syud Ata Hossein, her minor soo, who was as she 
contended, the only lawful soa of Baja Enayet Hossein, and 
Ins sole successor and representative under a wasiatnama, or 
will duly executed by him. She denied the genuine character 
of the kabtnnama setup by the plaintiff, or that any kabinnama 
had been executed on the occasion of the plaintiff's marriage 
alleging that the plaintiff^s dower had been verbally fixed at 
Bs* 5,000 only, and that more them that some had been paid 
her. She also contended that the suit was barred by limicatiou 
«nder Act XIV of 1859 on the g;*ound that^ as- regards the 
portion of the alleged dower described aa^ prompt, the cause of 
action arose from^ the date of her marriage ; and ni respect of 
the entire claim that, inasmuch as the plaintiff had' been separated 
from her husband during his lifetime under circumstances 
which, according to Mahomedan law amounted to a divorce, her 
^use of action must be taken to have arisen from the date of 
such separation-, which' took place about twenty years before the 
institution of the present suit. She further pleaded limitation 
on the ground that m the lifetime of the said Baja Enayet 
Hossein, the plaintiff had applied to a Civil Court for leave to 
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'^Q7^ Boe him in forma pauperie9, on a claim of dower based ob tbe 
BAivsf alleged kabinnam^, in which proceedings the Baja had denied 
iiMA^^' her claim and repudiated the alleged deed, and her petition for 
V* leave to sne as a pauper was rejected, and her suit in effect 

8AiFooLL4 dismissed. The defendant urged that the plaintifPs cause of 
^^' action arose from the d&te of such denial or dismissal, which took 

MiBZA place more than the prescribed period before tbe date of the 
Saifoolla "^ ^ .i^ 

Khan present suit. 

Banbb The material facts of the case^are aa {oUows;— » 

Khajooboon- 

MiseA. The plaintiff was married to Baja Enayet Hossein in July 

1838, on which occasion the kabinnama, or deed of dower, in 
question, was, as she a.lleged, executed. In 1857 Raja Enayelr 
Hossein married tbe defendant as his second wife. For some 
years before this second marriage, tbe plaintiff had been residing^ 
in her brother's house apart from her husband, and after th« 
2Qarriage she never returned to her husband. In 1858 the 
plaintiff applied to the Magistrate for an Order upon her bus* 

band to pay her maintenance, but this application was refused 
by the Magistrate, and afterwards, on appeal, by tbe CiYil 
Judge, on the ground that her husband, in bis answer to the 
claim, had declared his willingness to receive and maintain the 
plaintiff in his own house if she would return to him. On the 
Slst May 1861, by the advice of her brother, with whom she 
continued to reside, tbe plaintiff being, as she alleged, without 
means of her own, presented a petition in forma pauperis 
in the Court of the principal Sudder Ameen of Purneah, 
in which she prayed that, after enquiry into her circumstances 
and a due consideration, of tbe facts of the case, the amount of 
dower due to her under the kabinnama misht be awarded to her* 
In answer to this claim Enayet Hossein, on the 1st July 1861 
filed a counter-petition,in which he denied that the plaintiff was 

a pauper, or that the deed was gennioe; and further contended 
that the claim for prompt dower was barred by limitation as 
not having been brought within twelve years from the date of 
the marriage, and that the claim for deferred dower could nO|. 
be maintained. On tbe 27th January 1862, the principal Sudder 
Ameen, holding it to be proved that the plaintiff had sufficient 
funds to pay the expenses of the Court^ "ordered that ber 
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petition of paaperUm be rejeoted/^ Baja Ehayet Hosseia died IS76 
on the SOfch August ISST, and tlie preseat aait was inatitoted Saner 
on the 13th May 1869. Kkajooroon^ 

The following isues were settled by ItheSabordinat^ Jodg^ «. 
of Parneah, by whoia tha case W4»a triedi— Saiitoolla 

^'1. Whether or mot there was a separation between pTainiiff * 

and her hasband, twenty-one or twenty-two years a^jo, before* q^^ll 
bis* deaths amoanting^ toa coostroctive divorce^, and sncb separ** ^^^ 
tion gave rise in law frocn tha date thereof to a daim for Eami 
the dower: and the same not having been preferred from such ^*^^^^^*- 
date within the prescribed time is now barredf' 

*'2, Whether the sok ie barred on. the grontid that it 
was not laid to prove thelkabinnanm within the prescribed time 
from the date of the Baja^s denial ol that docsnaentand amonnt 
of dower made on the plaintiff^a former i^>plioation to be 
permitted to sue as a panper which was disallowed?' 

^3. Whether claim to the portion of the dowor saed 
for asmuaj jal, or {Mrompt, ia barred by limitation t* 

^'4» Whether the kabinama impleaded is a gennine deed f 
— ''5. What sum is the plaintifE entitled to recover, and 
against whom should the decree be passedf' 

In deciding the first of these issuee, the Snbordinate Judge 
held that the separation between the plaintffand her husband 
did noti according to Mabom-^dan law^ oonstitnte a divorce, and 
that the defendant had failed to establish a ca<teof constructive 
divorce under the Mahomedan law regarding the effect of an 
aila, or vow of divorce, as declared in the Hedaya^ Bk. iv^ 
Chap. vii. The Judge observed that the daim for mainte- 
SHnce, brought by the plaintiff in 1858^ was decided against her 
on a statement by her husband that he was willing^ to receive 
and maintain her if she would return to him, a statement which 
was inconsistent with the view that he bod divorced her before 
that time. The Judge accordingly held that there had been 
no divorce between the plaintiff and her hnsbcuid from which 
limitation could run against her claim for dower. 

With reference to the second issue he held that the plaintiff '^a 
claim was not barred by reason that, more than six years before 
the date of her suit, the deed of dower on which she relied bi^» 
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^^^ m the statement pot in by her hnabaod in answer to lier petitionr 

RANflfr for leave to sue as a paaper, been repudfiated by bim as a forg^ery* 

im«A With regard to the third issne^the Jadi;e held^ on the anthori- 

HiBXik V ^^ ^^^ B!igh Court decision in the case of Mtisaamut' Beehee- 

8*iroo£Li JumeelaY. Miofsamuf Mulleeka (I) and the ruling of the Pri^r 
* Cotrncil in the case of Ameer'^oonrNissa v. 'M.oorad^oan-Niasa (2)^ 

Bftifo^A *^^ Kmitatiott did not run against the plaintiff's cTaim for exigible- 

Kbait dower until the dissoTution of her marriage, and that as tliAfr 

BAifsi only took place on ber husband's death her suit was in time; 

As to* the fourth issne, the Judge held the labim^mEf or^ 
deed of dower, reliect on by the plaintiff^ to- be ^satisfactoriljr 
]proyed, and without doobt a genuine deed." 

in determiniQg^ the fifth issue he decreed the plaintiff's claimc 
with costs and interest thereon agfainst the defendant E[hajoor^ 
oonnissa, with a decllaration that the whole amount ahontd be- 
recoveped from the estate of Baja Ehayet Hossein^ 

Prom thie decision the defendant E!hajoorooniss» appealed to* 
the High Court. The poin ts raised in the appeal were, first 
that the- clrim in respect of so much of the dower as was promp, 
was barred by limitation^ second, that the claim: in respect of 
the deferred dower was also barred; and third, that the kabin*^ 
nama^ Ipropounded by the plaintiff^ was not executed by Bajfi. 
Euayet Hussein* 

On the second and third of these|contentibn8 the^ decision of 
the High Court Judges was wholly in favor of tile plaintiff*, 
but with regard to the first, they decided that the plaintiffs 
^ application in May 1861 for leave to sue as a pauper was- not 
**a mere notice of a claim/* but was •'aclear^ distinct, and posi- ^ 
tive demand made in a public Court te recover her dower," and 
that as thnt demand had been|distinctly rejected by her husband 
in his petition of the Ist July 1861, '*her claim for so much of 
the dower as is prompt mast be held to be barred by the law of 
limitation (s. 1, cl 9, Act XIV of Iff59), the suit not having; 
been bronght within three years from the date of the cause of 

(1> W. R., Jan. to July 18M 252;. see also £ft 0; on appeal to the Privy 
Oonneil. n B. L. R., 875; 
(2) % Moore's I. A.,. 21L 
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Bction, tiz., tlie ref asal oa the Baja'B part to pay tlie tiemand r^^^ 
theu made.'' Bank 

Tke decree of tike High Court dated the 23rd April 1870, ^"^^^ 
in accordaBce with the above deckion, ordered " that the decree '^ 
of the lower Ceart be affirmed, except so far as it allows the SAirooi.LA 

^plaintiff so much of Ae dower as is protopt," and declared the ^^ 
|>laiatifi to be entitled to the amount of her ^* deferred dower, Mosea 
•less one-siatteeatb) that is, the share t)f the plaintiff by right of ^^zmm^ 
-iuheritaBoe in the estate of her deceased husband/' and awarded ** 
•oostB in proportion te the amoaat ol the olaim decreed, and the Kbajooboon* 

amount ^ismissed^ **"*** 

A, petition by the defendant fianee Eh^iooreoanissa for leave 
lio appeal to Her Majesty in Council against so much of this 
-decree as allowed the plaifitiS's claim for deferred dower, was 

filed on the 17th May, and was admitted by the High Conr^ 
^n the 8rd Jane 1870 ; and a petition for leave to file a cross- 
^peal to Her Majesty in Coancil against the same decree in so 

far as it disallowed the claim for prompt dowfr, was presented by 

the plaintiff Ranee Ryasoonnissa on the 6th January, and was 

admitted on the 3rd February 1871. . 

On the 10th September 1872, Kanee Ryasoonnissa died, and 

by orders of the High Court bearing date the 2$th April and 

the 19th May 1873, her brother Mirsa SaifooUa Khan was 

'declared the proper person to be substituted on the records of 

the appefd and cross-appeal in the pUce of, and as representing^ 

his deceased lister- 
By an order of Her Majesty in Council dated the 12th May 

1874, the two appeals were consolidated and directed to be heaixl 

together^ 



Mr. L&ith Q.C. (Mr. C. Araihoon With him) for the appellant 
in the first appeal.^— The lower Courts were agreed in fioding the 
kabinnama sued on to be a genuine de^d. Their finding on that 
point may therefore be considered conclusive, and the plaintiff 
under that deed will be entitled to her deferred dower, unless 
her claim is barred by limitation. If the plaintiff was in fact 
divorced at the time and in the manner alleged by the defendant^ 
then her claim is barred. The Subordinate Judge was wrong 
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idTS^ in Iioldiog thftt the plea of a divorce aajor the Mahomedan law 

Bamb had not been eatabiished. 

^^^v^^^' ^^^'^^ Lordships mtiraated that the plea of a divorce could 

V not be sapported on the evideoce, in the face of the iadgments 

I^AiFooLtA o^ the lower Gonrts. The High Gourt in its 'jad^ment |had 

^^' endorsed the findinpf of the Subordinate Jadge. There were no 

HiBZA facts to support the appeal. 

Sbak ^^ ^ho cross-appeal Mr. Doyne and Mr. John CrUler for the 

^' appellant.— The High Conrt was wrong in holding that the {limit- 
Kb AJooRool^ ation applicable to the plaintiff^ s claim for dower was that of three 
*'"^' years nnder el. V, s, 1, Act XFV of 1859. That daose provides for 
contracts not In writing-. The plaintiff snes on a written con- 
tract, which could not have been registered under Regulation 
XXXVI of 1798, the Registration Law in force at the place 
•and time of its ezecntioa. The limitation applicable to the 
suit is therefore that of six years under els, 10 and 16 of the 
section and Act cited. It is of no importance, however, 
wheth^ the limitation period is three years or six, since 
if the plaintiff's canse of action in respect of prompt dower 

«rose at ^e date when she applied for leave to sue as a pauper 
more than six years had elapsed since that time. The High 
Ooart^ treating her application as tantamount to a demand, 
bas held that time runs against the ptaintiff from the date when 
that application was rejected. But it was a mistake to construe 
the plaintiff's application into a demand. A demand may be 
hy suit. But a petition for leave to sue is not a suit. The 
petitioner in making an application is bound by the law (s. S00> 
Act YIII ot 1859) to draw the petition in the shape of a 
plaint, but tbe primary object is to establish the fact of 
paupeiismi so as to obtain the sanction of the Gonrt to the suit 
proceeding witkout costs. No demand is intended to be made 

»t 'this rtage of the case, nor until the Court grants the permis- 
sion to sue. Before such permission is giveui a denial of 
liability is mere surplusage. The only question raised by the 
plaintiff's petition was whether or not she was a pauper. In the 
cases of ilmear-oon-JVi^^a V. Ifooract-oon-jBTwa (1) and Muesamut 

(1) 6 Moore's LA.» Sll. 
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Beehee Jumeela v. MtiBiamui Ilnlleeka (1), it ^aa decided (hat ^^75 

a wife was not bound to ^ ae daring her husband's lifetime for jeu»bb 

her exigible, dower. Here she has no6 sued. There has been no Kham^k. 

demand and no suit to set limitation running. ^, v 

Sinooiiti 
Mr. Leith, Q.C* (Mr. C. Arathom with him) for the respond^* Kiuir. 

ent. — The cas es cited show that exigible dower becomes due on umk 
demand ; see also Macnaghten's Principles of Mahomedan Law, BktnohLk 
Bk« i, Ch. vii^ Bale 22. The plaintiffs cause of action wa^ «. 
complete as soon as she demanded payment and her husband ]SaAJoosoo«- 
refosed it. The High Court was right in treating the proceed- ^"^ 

ings on the plaintiff's application for leave ip sue as a pauper as 

tantamount to a demand and refasaU [Sir B. PfiACocx.-— 

Is not the effect of her petition merely to ssy ''If you will allow 

me to sae without costSj I will make a demand for my dower if 

yon refuse, I reserve my right to make the demand hereafter ?''] 
We contend that the plaintifE^s petition and her husband's counter 

petition are to be read together, and so read constitute demand 

and a refusal. A demand may be by suit. To enable a wife 

to maintain her suit for dower^ it is not necessary that there 

should have been a previous demand. [Sir B. Peacock cited 

Birhs V. Trippet (2) as showing in what cases a previous demand 

is necessary to give a right of action.] 

Mr. Doyne in reply. 

Their Lobdships' judgment was delivered by 
Sir M. £. Skith. — These cross-appeals arise in a suit bronght 
by the Banee Byusoonnissa against the Ranee Khajooroonnissa, 
the defendant being the representative of the estate of Saja 
Enayet Hossein. The suit was brought to recover the sum 
of Bs. 1,00,000 in respect of dower, less certain payments 
which had been made in the lifetime of the Baja, and which 
reduced the total claim under the contract of dower to 
Bs. 91,875. The two Banees were the widows of the Baja. 

(1)W. K., Jan. to July 1664, 252; S. (/*., on appeal to Privy Conneil 
UB. L.B.,376, 
(2) 1 Wms. Baond., 2Be. 
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I 

^ 1?hf© plafiifcifif ByttB0ottnl«» wiw tlio ©Idw wife ; md it Bffpear- 

KikKiett ed that sbe bad defMvrsktod frotn fa€r httsbftod mvbtiI jaarfii 
&BAjo«o«ii4 befoore hit -death and tofoi^ his oiarriaffe trith the Baoiee Kha* 



'*• joorooDuissa. The olaini for dower is dMded into tiroparts^ 

BktnmJA By the kabinnama^ under which the dower was agreed to be 

f^* ]N»id^ bde'JfiHiM, was deolut*^ to b6 frbwfpt, and the t-emaitiing 

Mim threi^-t norths defort*!, dd^^r. Wiie* Priddt^al Sadder Ame^ii 

£H4ir "g^tb judgtceiit for the plaiatift fet tli6t(till am6ttnt of he^ cUkttHi 

n^vn ^^^^ ^^' ^^^ '^^ ^^^ pT<mpt and for the deferred ddwer. On 
-Kft^f^l^iofv- itpi^l th^ Hij^ XiduH Wrmed is^ ttu^b <tf tite jud^tnetit <rf %h9 
Pritirdlpkl Siidd^ Atil^h to r ehLti^d to ttte deB^rtidd dower, bfeit 
■^'ted^ikfd it M to thi9 pf^fOipt or exigible dowek*, bring <ft opiimn 
^thai th'^TlD ^«d b^t a li^ertiiiiQd df that d6#i&f ift t^b lifetfttm of 
the Riiijft ^tid'Arefu^ia 6i'»t, btid th^t %h6 t^kim wad barrdA 
bjrtTie SUBtatoo!Plift6)<^tteMi; doCh the IfeiAt^s ^J^p^ed fi^^ 
that decisSOTQ. The Rimed S:ah}0()r(>oamssa appealed tipon i/h^ 
grouDd that the kabihtiama itself, which was the foandatl6Vi 
of the 'Bail6e-p1ai6tifrs claim Was fiot a genuine docnraen);, 
and also npoh thlBgf6tiad that tihe deferred dbwer was barred 
by the Statute of Limitation^, ^he ground upon which tite 
deferred dowe^ wa^ atteg-d to be barred was thnt there had 
beeii a divorce between the parties, and th^t the deferred doweV 
then became payable* It it&s alsa to said that Vt\e Raja had made 
anaila, or yow^ that he would have no farther intercourse with 
his wife, and that that also made the do#6r pj^yableat a period 
which would render the Statnte of Limitations a bar* 

On the opefiiag of the appeal for the Banee Kha|dQfoennissa 
by Mr. Leitb, it dearly appeared that the facts entirely failed 
tlie appellant, and that no question really arose f er their Lord- 
ahips^ decision* The genaineaess of the deed was entirely a 
question of fact, which had been decided by both the Courts 
below in favor of the Ranee, tfa^ plaintiff* With regard to the 
divorce and the aila, ihese . Also were qitestions df fckst which 
had^ in like maimer, been decided against the Ranee-defendant* 
Her appeal therefore most be dismissed, and dismissed with 
cost's. 

The only qnoation in the cross-appeal, and it is h qnestidn "of 
eome ilkkportance^ is whether the prompt dower is barred by 
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reason of there famng rbees^ a$ alleged 45ft ^e j)Mt pf tj^ ^^^^ 

defendAB-t-Ranee, a demand and a jreltts^l .of t^aii 4ow^' 'M^ i^h^ ^ ^^m.R 
lifetime of the Baja, bejoiid the !p0»od prescribed X>j ^. ^^kiXT^ 
Statut^ of Limittttiona. ^'^ 

It is not neoe»8ary to dende whether 4he Im^j^ion to );>f B/iiiqoj,tjL 
applied is trbat in itbe 9th ^laua^ ol tbe Ifit ^.ectiop fif tjve A^j' ■ '^ ' 
XIV of 1859^ or tb^t in the 16th^ becaaae wJaet^or tbo ft^irm b^ ^<^f 
the iiiPeQ yeatrs mentnonel in the one, or the 91]^: yQaR9 TnepitioRff} ' J^v^ 
in the o^r^ tlteintetval between jbhe alleged breach or .-oa^s^ pf Eajdbs 
aolioa and the commencement ol the suit has hem Iqpger >ll(^P K.?.^«^op^fi* 
either. For the present purpose, the terms used in. the tve eeei> 
tions, although, differing in lan^^nage^ are the same in snbstance* 
The limitation in one rans from tibe breaoh et the cont'-aot, i^ 
the other from the (»ase of action. If there bad been a breaoh, 
there would be a cause of action ; therrfore the teftes miiybe 
regarded as identical so far as the decision of th^ present appeal 
is qojQpern^d. 

The question is whether certain proceedings, which were 
taken by the Ranee Ryusoonnissa in Court with a view to 

4 

obtain leave to sue her husband for this' dower 'inf&rm& pauperiis, 
amount .to such a de.maad as would be sufficient to constitute a 
pause of action within the meaning of the Statute. It is nn^ 
necessary to say what would have been the effect of an abortive 
suit brought at th^t time, because their Lordships are disposed 
to come to .the ponclusion that these proceedings did not arrive 
at the stage when they became a suit. The object of the Ranee 
was to pl^oe herself in a position to maintain a suit as a pauper, 

without iixcurrin^ the expense^ T^M9^ ^jtie alleged ^he was Quabl^ 
to pay« of a regular .suit. Her {^pplicatiop tp ^be Conrt was 
for that purpose ; l|ut in making it, she was obh'ged to conform 
tp " Th^ CiviJ Pjrocedure Cocjie,'' Act VIIl of 1359. The 
pprtionof the Act wjiich relates tp pauper ^nits requires that 
fhe application when made sha}! be by petition, ^ontainipg 
^he par^nl.afs required i^ regard to plaints^ the object being 
l^t, if iJhe^pJiiai^tio;! b^ ^ultifnately snccesisful^ (the peti4.ion is 
t0 be cleiem«d .ih» plaiAt in tbp .8,uit« Bvtt the t^ppljcation to th^ 
jC«Wrt.jis.j?cia.l|y ooJy fpjr.p^r/nv^sipn tp spe in Jfbrm^ j^aup^. 
fi. 20^J9f^Ii» ft-**' 7^Pr»{)pl?i^tipA.tP:tbev^^nrtlQr .p^rn^ssipn. to. 
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'^7^ sue in forma pauperis shall be by petition^ whicblshall be written 

Ranbs oa a stamp paper of the valae of eight annas.'' Then & 308 

^"^^T''" ®°*^** •"" ^* ^^^ application of the petitioner be granted, it shall 

V. Le numbered and registered, and shall be deemed the plainc in 

BiirooLLA the suit, and the suit shall proceed in all other respects as an 

^^' ordinary suit, except that the plaintiff shall not be liable to any 

MiBZA farther stamp dnty in respect of any petition, appointment of a 

^Kbak*^ pleader, or other proceeding connected with the snit, or With 

;^- the execntion of any decree passed on it/' Therefore, if the 

Kbajoohoon« application of the Banee had been snccessf nl, the petition wodd 

KiMi. have been tnrned into and would have become a plaint. Bat 

it was nnsDCcessfnl. The Principal Sudder Aitieen was of 

opinion that she had safKcient means to pay the expenses of the 

Court, and ordered that the petition ^* of pauperism be rejected/' 

Her application, therefore, fell to the ground, and the petition 

never became a plaint* 

Since the decisions which have taken place at their Lordships' 
Board, there is really no doubt as to what is the nature of 
prompt or exigible dower, and under what [circumstances the 
Statute of Limitations will run. Prompt or exigible dower 
may be considered a debt always due and demandable, and 
certainly payable upon demand, and therefore, upon a clear and 
unambiguous demand and refusal, a cause of action wonld 
accrue, and the Statute would begin to run. The question here 
is whether the proceedings to which reference has been made 

really do amount to such a demand. No doubt, the form of the 
proceedings takes the shape of a demand in a plaint, but their 
Lordships think that, with a view to ascertain the intention of 
the Banee, and the force to be attributed to her application, 
they must look at the substance and nature of the prooeedings, 
and consider that the form is that prescribed by the law, and is 
not the voluntary choice of the parties. So regarding them, 
what the Banee. says to the Court, is no more than this — *'I 
desire to make a demand against my husband in the form of a 
suit, if you will enable me effectually to do so by allowing me 
to sue in forma pauperis" The Court rejects her application, 
and says — '^ we will not allow you to make a demand in that 
way." The petition of the Ranee Beems to their Lordships te 
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be an expression^ and a strong expression^ of an intention to sne 1873 
the hasband in. that foriA if sbe is permitted to do so. bnt it j^anes 
does not appear to them to amoant to a demand by way of Khajoobook. 
action nntil she has that permission. The application she makes v. 

to the Gonrt to be allowed to bring an aotion is made condition- Saifoolla 
ally only npon her obtaining 1 'ave to do it as a panper. ^^* 

It is said that the husband^ by bis connter-petition, deoied his Mirza 
liability to pay the dower, raising several objection both to the Kban 
deed and to the amount claimed ; bnt their Lordshipa think that ^anki 
his opposition does not alter the character of the proceedings. Khajoor 
Ko amoant of opposition on his part would be sufficient to con* v^*^^ 
stitnte a cause of action, unless the wife bad made a previous 
demand. The of^ion lay with her to demand the dower or not» 
It was for her to elect the time at which sbe would do it, and 
if she has not done it» bis opposition, however strongly expressed^ 
would be immaterial. 

It is to be observed that there is no evidenee of any demand 
other than the proceedings referred to. 

Under these circumstances, their Lordships think that the 
ground upon which the Court held that the Statute of Limita- 
tions applied f niU, and that the appeal en the part of the plain- 
tiff Byusoonnissa, ought to succeed. In the result, therefore, 

they will humbly advise Her Majesty to dismiss the appeal of 
the Uanee Khajooroonnissa, and to allow the appeal of the Banee 
Byusoonnissa, and to direct that the judgment of the High 
Court be reversed, and the decree oi the Principal Sadder Ameen 
affirmed. Their Lordships are also of opinion that the Banee 
Byusoonnisa should have the costs incurred in ludia and thft 
costs of these appeals. 

AppeaJ of Bcmee Khajooroonnis^a SKinnissecl^ 

Appeal of Banei Bynfoannisaa allowed^ 
Agent for the plaintitE : li' * Barrow* 
Agents for the defendant : Messrs J. H. and H.B. Hendersoh. 
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V^Ofn Ut. /(Mm JV^^i^ and ifr. .^life* Pon^t/os^ . 
1875 

""^ 3^ JUGGODUMB A DOSSB 3 and others (Defewdants) v. PUDDO- 

ai^ ^l^ri^ Id. HON rr DOSSEE ijii> others (Piaikxiffs). 

.^^^_^^__ • 

JwriddMUmn-^Mer^ Ptafeni 1885, rf. l^^SuUfbr L(m3--Tnut Eatate— 

B§ M mar ■ : AuowuL 

< 

under a deed of endowment of certain land against their oo^trnatees who w^rw 
in poaaession alleged that the defendant-tmateea had ousted the plainUffii 
and had comnittaA hreaekea of trusty and prayed that the deed might he 
camtroadasid giiea effect Aiv ^^d for i^ dacUcatioti Ifaaife the phtintiib were 
entitled to he aefaaita jointly with the defendants, for th0 n^ettleq^atpf t$ mAtmn 
lor the perionmuMe of the worship, for the appointment of a receiver, for 
an inianctioil to reatxain the defen&nts from interfering with the property, 
and for an aeooont* By the doed'the land wae giTen to Mola named therein^ 
fad the .pUiOitiSs and defendants were AtPpointed aehajts and inauB(gQr8 of ^he 
property, and were directed to aocumnldte for the.bene^ of the idols any 
eurplns o^er and ahbve the expenses i)f management, hut were themtelYes 
to hare ne benefidial interest itk the 'pkvperty. The land the aah|eot of the 
• itoed was sitivAed eat ni CMetttta,^ Jbnt all the parti«i tOtthe aait reside^ within 
tl^ local limita of the High Qonrt^ juiiadiGtfioiu Beld, that the f niib w^ not 
a suit for ''land or other immov]Bable property '^ within oU 12 of the I^ettens 
Patent, and therefore the Court had jarisdiotion to entertain it without leave 
to sue being obtained. The Court mighty If neoessary> 'appoint a receiver <ii 
audi ptepeity aad dina6t «a aocoanfe* 

. Apfsal from ja jadj^m^nt and decree of HL^j^ersQu, J,, 
dated the Slat December 1874» 

Th^ foets ot the 4eaae w«re a^i. follows :— -One Basmoney Dossee, 
tbe ancestrefls of the plaintiffs and defendants^ by a Benjpili 
instrpment^ ilttbad Abi lAih Flfamary la&l, jiraye by way of 
debutter to certain idols lands sitnated in the village of Dhnokin- 
essnr inthe 24-Pergnmiaa and in the BtBtrict of Binagepore, 
and constitntedrbe^ajdlf gebait dai;ipg her lifetixnei. anpl provifled 
that after her death her danghters, the plaintiff Paddomoney 
and the defendant Jnggodan ^^af and their sons jointly* and their 
heirs from generation to generation^ shoald be sebaita ; that tbe 
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(tedioalnd knda shadld be rsoordsd in tba Coll«otoTafa ia th« ^^* 



— >i 



joint name of tlid klols dtid Ihd sdbaitd fov the time beitigf, but Joo«odum94. 
that aaoih 6i»tMts nhomld ha^e no power of aKemation, nor »ny «," 

heritable or proprietary right thor^iui and that all stirplatt ^^^^^f^*^ 
hmAs, af t^r providing for the mana^^ement of tke p^perty and 
the Wote&ip of thi^ idol^,. should be depoiited or oreditod in tha 
nattos of the idoh| Ho mee6 poftaible fatare defioita ; that the 
eeb^ita for the time being ghoald do all sets neoeamry for 
proserTing the property, ooodaobing the worship) &o«9 in eon** 
enltation with eaoh othw, and that any «eba(t acting in contra^ 
▼entiofl to the directions contained in the itoetrnment ehonid be 
forthwith excluded from the sebaitahip. On th() death of Ras- 
money in 1861 the plaintiff Paddomoney and the deCendanti 
Jagcpodamba entered into possession of the dedicated property, 

and by an arrangfement between themselves held the property 
and worflhipped the idols by tarns of one month each. In 1866, 
however, Paddomoney raised a question as to the validity of 
'Rasmoney's deed oi Settlements whereupon, on the 15th Feb- 
ruary 1867, Jaddoonath Ohowdhry and Bhopal Ohunder Biswns' 
two of the now defendants, instituted a suit against her and the 
bthdr partii^a to the present stiit in the Court of the Principal 
"Sttdder* Jlrtieeri of tihe 24-PeffifunnAs. Tho object and result 
of that suit are thus descVi'bed by Macphers^dn, J., in tho jud^* 
«^nfc wnder "appeal :»—" In ihat feurt the now defendants, Judfloo- 
Mtfa Chowdhiry atd Bhopal •Chunder Biswas, ^ued to hdVO the 
deed of gift of f 861 (^onsti'ued and giV^n effect to, and in parti- 
colar to'hiyeit deckred that they are entitled to be sebaita 
foiatly with others, and that Paddomofiey had Ibrfeitod her 
rights as sebait by reason of the line of actiori fiihehad adopted 

in denying her mothered right to give the property to tho 
deibves and refusing to recognise the gift to them as Valid. 
They also sought an account from Pdddomon^y ttnd Jnggo- 
dnmha. Oa the ^Oth of M:ay 1868 the 'parties to that suit filed 
arateinama and ea'fiti&nias. The eftect orf these *ia that all paN 
ties i^eed to admit the deed ^f gift of February 18th, 1861, to 
he a valid deed giving a^ deb otter thd properties therein named 
aud appOTttting sebaits, and to admit that under the deed e/ll 
'thd parties 'to the dtitt we e thon jSintty. eeb^s ; and -they 
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1B7S ^]\ {urtHer agreed that they wonld joiiidy as sebaits manage 
Joaootmmk the property aad keep up the worship of the deitiea. &., as 
'^^^^ provided in the deed of February 18th, 1861, and inaeertaiti 
pDtiDoMONXT list of services, ^, signed by Sreemntty Basmoney Dosaee in 
1265| which wAd filed with the plaint in the Court of the Sabor* 
difiate Judge of tbe 24^Pergunnas, the plaintiffs (Jnddoo- 
nath Chowdhry and Bhopal Chnnder Biswas) relinqnishing 
tfaeir claim for aa aooo«int and for a declaration that Pn^do* 
money had forfeited her. position as sebait. Upon this settle- 
ment the only decree made was that ' the suit be decreed in the 
terms of the raainama and aafinamas,' " 

» 

Shortly after this decree the plaintiff Paddomoneyi who was 
then in possession of the property nnder the arrangement 
between bergelf and the defendant Juggodnmba^ let the latter into 
possession with the rr quest, as fihe alleged^ that some arrangement 
might be come to whereby all tbe trustees appointed by the 
deed of 18th February 1861 might talce part in the manage- 
ment of the dedicated property. 

In July 1868 the del endan ts' attorneys wrote to the attorneys 
of the pkuptiffs accusing the latter of ref usinfi: to make proper 
arrangements for the management of the property and the con- 
duct of the worship. This was denied by the plaintiffs' attorneys 
in a letter of the 2Sth July, wherein they stated that if the 
defendapts would propose some arrangement for carrying oat 
the trusts^ the plaintifb would join with tbem at once^ provided 
the arrangement were a reasonablo and proper one* To this 
leUer no reply was received. In 1871 the plainti& applied 
to the Collector, pf the . 24-Pergunnas to have their names 
xegistered jointly. with, those of tbe defendants as sebaits of 
the Duckinessur properJiy^ The defendants opposed the appli* 
•catiouj and . it . was rejected by the Collector, On appeal 
by the plaintiffs the Commissioner reversed this order, but 
subsequently reviewed his own order and remanded the applica- 
tion to the Collector for enquiry as to the plaintiffs' possession. 
An appeal by the latter to the Board of Bevenue having been 
refused, and the defendants failing to admit the plaintiffs to a 
share in the managemf nt of the trust upon a demand made by 
the plaintiffs, they on the 20th of Jane 1872 brought the 
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present Bait. They obarged that from the time the defendants ^^'^^ 
had obtained possession after the consent decree they had ousted JvaooDnuBA 
the plaintiffs and proTonted them from obtaining possession^ and ^^ 
had refused to allow them to take part in the worship, and bad Foddohonit 
excluded them from the collection of the rents of the dedicated 
property. They also charged the defendants with misappropria- 
tion, but gave no evidence in support of this charge. They 
prayed that the deed of the 18 th February 1861 might be con- 
atrued and given effect toj and for a declaration that they were 
entitled to be sebaits jointly with the defendants^ for the settle- 
ment of a scheme for the performance of the worship^ for a 
receiver^ for an injunction restraining the defendants from inter- 
fering with the property pending the suitt and for an account. 

The material defences raised in the defendants' written state- 
ments were, that inasmuch as the dedicated lands were situated 
beyond the local limits of the Court's jurisdiction^ the suit so far 
as it sought to interfere with their possession of those lands as 
sebaits, by the appointment of a receiver and the issue of a 
writ of injunction^ ^' or otherwise howsoever to obtain possession 
of or establish rights over " the lands, was a suit for land, and 
therefore not cognizable by this Court ; that so far as it sought 
for a declaration of the plaintiffs' right to act as sebaits, and for 
the settlement of a scheme for the performance of the worship^ 
it was also not cognizable by this Court (three of the defendants 
however did not taice this defence, and stated that they desired the 
worship. to be conducted by turns) ; that the plaint disclosed no 
cause of action ; that the plaintiffs had acted in contravention 
of the provisions of the deed of settlement^ and had thereby 
excluded themselves from the sebaitship ; that notwithstanding 
the consent decree the plaintiffs had neglected and refused to 
take part in the management of the property and the perform- 
ance of the worship, and were therefore disentitled to relief ; and 
they denied that they had ever ousted the plaintiffs or prevented 
them from acting in the trusts. 

All the parties resided within the limits of the Court's juri&« 
diction, and no leave had been obtained to institute the suit. 

Macphebson, J. — The substantial issues are, firstly, 
whether this is a suit for land or other immoveable propefty 
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1875 st^aated in the mofostil, abdwUetfaer on that account this Court; 
JuoooT>!^i. has no jarisdiotion ; secondly, whether* thd canse ol action has 

DoBSKtf been tried and determined* alrea;d7 in 1868, in the snit in the 
FuDDoMONKY Gouft of thti 8ubordinat& Jndge of the 24-Pergnnnas and 

DoBSBK. ^irether this snit is now cognTeabJe here, ^tk reference to 
s; 2 of Act Till of lg6&, or otherifrise ; a;nd thirdly, Whether the 
plaintiffs or any of tfaet^ haiVey und^r the prc^Vision^ of the d^d 
of gift of Februitry ISth, 1861f fbrfeited thelf rights as sebtfits 
by reason of theii^ cofttdact,^— i.e., negledi or retdsal to perform 
tfaeit duties ais' ^baits. 

As regards the first iasae^ I thinl^ that the sait is not a suit 
for land or other immovieable property, and that this Court has 
jurisdiction as -all the parties are personally subject to the juris- 
dition. It is a suit by one trustee against another to have the 
'deed of trasi under which both «re appointed construed and 
given effect to, and to protect the trust property from the alleged 
i4nprpper «cts of the defeudaiaLt tkrudteeL f he deed of gift of 
the^ 18th F&bt\i&ts 1861 gives neither the plaintiffs nor the 
defendanta any beneficial interest in this property. The pro- 
p«rty is giVeti te the deities naimed.; the plaintiffs and defendants 
are appointed aebaits or maiiagers of the property and of the 
#oralhip, and st the ssitae! i&die are ekpresdty directed to accu- 

liittlate lor the benefit of the deities any surplus which may 
remain after defraying the expenses of management and keeping 
up the worship, &c. Under the deed the sebaits have ho sort 
Of personal beneficial interest ik the pfopeMy* and they have 
no right to app^dpWate any portion of it* Or of itb income. And 
•theit* position id not altered in this' respect by the consent decree 
of M^y 20tfa^ 1868. l^d beit^g the da'se, the suit ie not in my 
opinioxl a suit for land or other immoveable ptoperty within the 
meaning of d: 12 of the Lett6rs Patent, eVeh although the 

• 

plaintiffs eeek to have it defdiered that they are trustees and 
managers jointly with the' defendants of land^ in the mofussil. 
If the plaintiffs as co-trustees ate entitled to an account frota 
the defendants of the trust moneys come to their hands and their 
applrcatioh thereof, I caimdt see hdfw the fact thstt those raoaey^ 
Are derived Item landd in th€l mofussil can de'privd this Court of 
juksdidtoiij wlien ibhe dc^^nnting party is personally subject aa 
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being ar^aideiit x)f Calootita. Tn.ipo deciding I follow the current ^^^ _ 
of deoisioua in this Court; Juqj^odu»b\ 

As regards the second issoei I tbiak that the procepdings in vosbkk 
the Coart of the Sabordiaate Judge of the 24.Pergunnas are PuoDoMoiriY 
no bar to the preseat suit. (The learned Ju(lg^ stated the natqre 
and result of those proceedings as above, and oontinued) :— 
The plaintiffs^ case uojse is, that ^inoe that consent decree was 
made the defendants haye declined to allow them any of the 
privileges of aebaits, and have .refused to oarry out the agree* 
ment that all parties to the former suit would act jointly as 
sebaits. It has been said in argument that the proper coarse 
for the plaintiffs to take is to apply to the Court of the Subordi- 
nate Judge of the 24-^Pergnnnas in the former suit. I know 
of no application which the plaintiffs could make in thatsnit.on 
which they could get the relief they now seek, or any portion 
of it* Supposing the plaintiffs to be entitled to any relief by 
reason of the defendants having f aild to carry ont the terms 
on which the formec suit was compromised, that relief can 
clearly be got only in a new suit, and not by any application in 
the old. It may perhaps^ be doubtful how- far these parties, 
bein^ all mere trustees, could properly consent to a decree 
which in fact construed the trust deed on a very important point, 
vi2;.,)is to th ir being aM pintly entitled as sebaits. But how- 
ever that may be, there is no decree^in that suit upon which 
any execution couM issue ; and. if any relief is to be had in 
respect of the agreement embodied in the decree it can only 
be had by a fresh suit. 

(After finding oni the third issue that the defendants had 
ousted the plaintiff 8. and that the plaintiffs' conduct was not 
such as ta deprive- them of their rights as i^6baits, the * learned 
Judge continui^d) :r^ 

The plaintiffs are entitted taa^dec^arsition th«^t, under the decree- 
of 20th May 1868 and tha agreement therein embodied, tliev 
are sebaits jointly with the defendants,, and entitled to all their 
rights and privileges as such^ and to an order, that the defend- 
ants do admit them to all these rights and* privileges and to join 
with them asco-sebaits in the management of the trust and^ 
the keeping np the performance of the worship^ as agreed upoO' 
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187S when tbe sait in the 24-Pergnnnaa was settled. They are also 

JuoooDBUBA. entitled to a declaration oE their n'gBt to have their names 

^'-^■'•* entered in the Collector's register as sebaifes jointly with the 

PuoDoHONsr defendants^ whose co-trustees they are^ and to an order that the 

defendants to join them in all necessary acts to enable them to 

have their names so registered. 

The Coart is asked by the plaintiffs to direct that the several 
sebaits shall have the management^ &c.^ by pallas. or tnms, each 
holding it for a certain time in rotation. And the defendants 
Jnddoonath Ohowdbry and Bhopal Chnnder Biswas and Troy- 
lackonath Biswas say in their vrritten statements that they also 
desire this* The other defendants oppose it, and contend thafe 
the management must remain joint* 

I think it is not a case in which pallas should be ordered. It 
is not as if the parties had any beneficial interest in the settled 
property ; for this is simply a naked trust of whieh they are 

the trustees. The deed of February 1861 shows clearly that 
the intention was that the management should be joint. Then 
the parties chose tbemselves to put their own construction on the 
deed, when they settled the suit in the Court of tbe Subordinate 
Judge of the 24-Pergunnas in May 1868, and agreed that the 
management should remain joint. I am well aware of the 
difficulties arising from such a joint sebaitship ; but in a trust 
like this where the trustees (and both Paddomoney and Juggo^ 
dumba ought to recollect that in this matter other people 
occupy exactly the same position in which either of them was) 
are co-equal in power, the voice of the majority must prevail 
so long as the trust is duly kept in view and properly given 
effect to^ The plaintiffs' rights being now ascertained and 
declared, it is to be hoped that the parties will for their own 
sakes have tbe good sense to act together in the matter for the 
future. If they decline or avoid doing so, and the trusts con- 
fided to them are n(^ carried out in consequence, it may be 
that it will become necessary to remove them altogether from 
the trusteeship and to appoint new trustees who will carry out 
the trust. 

As regards the ajj^intment of a receiver (which the defend- 
ant Juddoonath Chowdhry^ in his written statement^ asks for a» 
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well as the plaintiffs), I shoald not heflitate to make aucli an ^1875 



appointment so far as any* question of jurisdiction is coDcemed^ Jooo^dumb^ 
Bat it is undesirable to interfere in the management of a trust ^^' 
adch as this, if the sebaits irill but carry it out among themselves. P^™»«o»w 
I shall therefore not appoint a receiver at present in the hope 
that the parties will be reasonable. But I shall rei^erve leave 
to the plaintiffs to apply hereafter for the appointment of a 
receiver^ if the conduct of the defendant Juggodumba or the 

other defendants shoald render it necessary. 

Inasmnch as I consider that the plaintifb have been kept 

from acting in the sebaitship from the time that Juggodomba 

got possession after the consent decree in 1868, 1 think that they 

are now, in strictness, entitled to an account from the defend. 

ants of the rents and profits received by them, and of its 

expenditure, and I must direct such an account to be taken if 

it is insisted upon. Whether it is necessary that the pbintifis 

should insist upon it is another matter, and if iiiMsted upoo, it 

will be at the plaintiffs' own risk as regards ooatsy whid» wiU.inso 

event be allowed out of the estate. Jaggodumba Dosaee ia no 

doubt the principal aocounting party. But the aecpnnts must 

be taken as against the other defendants also, for tbey (with 

the exception of the infant) admit in their written statementa 

that their names have been us^d by Jaggodumba with their 

permission. • 

The defendant Jaggodumba Dossee will pay the plaintiffs' 
.costs up to decree on scale 2. The defendauta wiU respee- 
lively bear their own costs on scale 2. 

From this jadgment the defendants appealed. 
Mn Lcywe and Mr. Wood/roffe for the appellants^ 

The Advocate-Qeneraly oSg, (Mr* Faul), Mr. Brataon, and 
Mr. Bonnerjee for the respondents. 

Mr* Lotjoe contended that all the parties to the present suit 
having been parties to the suit in the 24-Pergunnad, the present 
Boit was unnecessary and imjnroperly brought, 

Mr. Woodroffe on the same side.— -The plaintiff came into Court 
asking for the joint sebaitship, and not for separate paUas. The 
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1876 decree is bad as ioterferin^ with the possession of immoveabTe 
JuoooftuMBiT prop^P^^y beyoad the local limits of* the Obart*s jarisdiction. 

D088VB Bagram v. Moses^ (I) decides that if the defendant be 
PuDDoMoNBT pcrsoQaUy subject to tbe jurisdiction and admits a trust, th& Court 

D088BB. ^^y declare what is the nature of the trust, although it cannot 
adjudicate npoo the rif^ht and title to land beyond the jtirisdio* 
tion : but in this case tho appellants ne^er admitted the 
existence of any trust in the respondents' favor.. Ohtniaman 
Narayan v. Madhvra^ Venkatesh (2), which may^ be cited by 
the other side^ was a suit for debt In Denonath Sreemoney v. 
Bog^ (3). the- plaintiff had bought at an execution sale- certain kuid 
which had been mortgaged. The mort^^gee forclosed in the 
. Supreme Court, and & rec»>rer was appointed by that Court. The 
plaintifE sued the receiver in the High Coart^ praying that 
bis suit Bsigbt be takeo as supplementary to the suit for fore- 
. closure ;; and be .asked for an account^ and that if the mortgage 
debt shiotttd be f ouod to have been paid, thea that the receiver 

• might be discharged and directed to allow the plaintifE to obtain 

• possession, and if thedebt had not been pard then that the plaintiff 
might red^m. But Wells,. J., b^ld that this was a suit for land 
out of the jurisdiction and not cognizable by thia Court. Snits 
fur foreclosure or redemption of land out of the jurisdiction 
.cannot be brought hefe-^Bibee Jaun v. Meerza Mahomed 
Eadee (4)^ Sreemutty Lalmaney Dossee v. Juddoonanth Shaw (h), 
and Ramdhane Mullido v. Blackquire (6) ; and the same has 

•been held with regard, to a suit for the recovery of a mortgage 
debt, and in defsult of paj^ment for sale of the mortgaged land 
—in re Leslie {7). The Court cannot make ,a declaratory 
decree except where it could give consequential relief if asked 
{or» Paget v» Ede (8) will -be relied upon, but it is submitted 
that it is not applicable here ; and Macphersoo,. J., expressly 
says that he decided the case on the current of authorities in 
this Court. Perm v. Lord Baltimore (9) shows the prineiples j 

(1) 1 Hy«le,;S94 (6) .reported in The Bn^j^mcM 

(2) 6 Bom. H. G. Bep^,. A. 0.j ^ ne^^Apspfr, Sept. 11. lJ865v 

(3) 1 Hyde, 141. ' (7) 9 B. L. R.^ 171 

(4) 1 I. J.,N- i5.,4(X (8) L. E., 18. Eq., lia 
(6) 1 h, 81^. . {9) 2 W. & Tu^ L. Oa., 41th ed., W- 
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upoii wMcli tlie Oonrfc of Chancery bases its jbrisdfctibii > iiid WS r 
see aldo Oart&ret r. Petty {1) and Pike v. Bdare (2). The JuogoSdmba 
appointmen t of a receiver would be doing indirectly what the ^^^^^ 
Court cannot do directly, tiz., pnttiDg the plaintiffs into possea- Puddomonbt 
ami-, lite plaintiffs have made out no case for an accoant • 
they liave not proved any misappropriations by us^ nor any 
o«8ter : the case was one of acquiescence on their part in our 
exclusive possession. As to the granting «n account^ see Hadjte 
lamwil Eac^jee Hnibleeb v. Badjee Mahomed Eadfee Joosub'(3)* 
If the plaintiffs have any rights whatsoever they should have 
proceeded to enforce them in the suit in the 24-Pergunnas« 
£Mabkby» J. — ^Tbe only procedure for enforcing decretss which 
are neither for money nor land is that provided by s. 200 of 
Act YIII of 1859| bnt that section would not apply to a decree 
like the consent decree] Such a decree could be enforced by 
the Idofussil Courts as readily as by this COurt. 

The Advocale-Gerteral tor the respondents. — ^The settlement 
deed provides that any surplus income is to be invested in the 
names of the idols. As trustees we are entitled to an account^ for 
without it we could not tell wLether there was any surplus. 
Substantive relief has been granted in so far as tbe accounts 
ar^ ordered, and the defendants directed not to oppose the 
registration of our names in the Collectorate. This is not a 

suit for possession ; we can act as managers without entering 
into possession. This Court cannot give possession of lands 
oat of the jurisdiction as the Supreme Court could^ but its 
jurisdiction in personam is not taken away. The pridciples 
upon which Paget v. Eds (4) was decided are of equal force 
here. Penn v. Lord Baltimore (5) clearly shows that the Court 
would make a decree in personam against a trustee who is 
in its jurisdiction. Ragramv. Moses (6) is decisive of this case. 
Mr. Branson^ on the same side, cited Lord Cranstovm v. 
John$ion (?)• 

(1) 2 Swansi, 823, note. (5) it VT. & Tu- L, Ca., 4th ed., 9!lS. 

(S> 2 Bden, 182. (6) 1 Eyde, 284. 

(8) 18 B. U B., 91, at p. 99. (7; 3 Tea., 170. 
(4)L. B.,lS£q., 118. 
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1875 Mr. Woodroffe in reply. 



T ' * Cur. adt\vulL 

POBSEC 

PTTDDoMowmr The judgment of the Court was delivered by. 



DOfiSBB. 



Mabebt^ J. (who, after statinf^ the factsy coctinnedj :— Ab we 
intimated in the coarse of the argument we concnr with the 
learned Jadge in his finding npon the second and third issues. 
We think that this suit is not barred by the previous snit in the 
24 Pergaonas^ and that the plaintiffs have not forfeited their 
rights as co-sebaits. 

Upon the first issne the learned Judge has held that this snit 
is not « salt for lasd or other immoveable property, and there- 
fore that, Huder cU 12 of the Letters Patent of 1865, the parties 
being all personally snbject to {%, e., resident within) the local 
limits of the original jurisdiction of this Court, the suit will lie. 
His view is that the deed of Febrnary 1861 gives no beneficial 
interest whatsoever to any of the parties, and that this position 
is not altered by the decree of the Court of the 24-Pergunnas ; 
that the prayer for declaration that the plaintiffs are co-trusteea 
«nd managers with the defendants of lands in the mofussil does 
not make this a suit for lands in the mofussil ; and also that 
this Court has jurisdiction to order persons resident in Calcutta 

to render an account, although the moneys in respect of which 
the account is prayed may come from lands situated in the 
mofnssiL 

No leave having been obtained under cl. 12 to sue in this 
Court, the question turns entirely upon this, whether this is a 
«ait '^ for land or other immoveable property," If it isi, this 
Court had no jurisdiction. 

Coxisiderable difficulties h»ve arisen «pon the construction of 
this clause of the Letters Patent We Ihink, however, that we 
must now consider it as the settled doctrine of this Court that 
at least one class of suits, besides suits directly for the posses- 
sion of land situate in the mofussil, — ^namely, suits for foreclosure 
of a mortgage of lands so situate,<^<are excluded by this section, 
as being ^' suits for land,'' No instance has been produced to 
ns in which such a snit has been maintained. On the other hand 
theare are several express decisions that su^ suits cannot be 
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imniadn^A j i^pd ^e lynifovni pii^i^ ^ t^^ Co^rfc has in oar ^^^ 
opinioa WMle (H^se decisipi^s coAclnsive* JgoooDnacBiL 

U was auggosted that Maopheraon, J.^ iistonded ia thia case ^^ 
to depart from thsa^ damuooa in defeEanoe to the. opinion Pvi^omomit 
erpreased by Yice^hancaUor Baeoa in the ease of Pi^fBi 
V. JSJ0 (l)> bat we have na reason .wbatQTer to sappoae 
this to be tfaa case. That decision does, not really bear at all 
upon the question before ns, which, ttima npen the ooastruotion 
of cl. 12 ef the Letters Batent^ which has beei% held to exclnde 
from the jarisdicticn of thia Court any snit which ia a suit for 
land siki^te in the mofnssil. 

But acknowleclging that it is now settled that a snit for a 
foreclosnre is a snit for land within the meaning of cl. 12 of the 
Letters Patent, it does not necessarily follow that OTery suit 
which has any reference to land is therefore a snit for land 
within this section. Concnrrently with the decision of this 
Court already referred to, and apparently without any supposed 
conflict with them^ it has been held that a snit to declare that a 
person resident in Calcutta holds lands in the mofussil subject 
to certain trusts is not a suit for land within the meaning of 
el. li-^Bagram v. Moses (2). So also it has been held that 
this Coart has jurisdiction to enforce specific performance of a 
contract to sell lands situate out of Calcutta made by parties 
resident in Calcutta (S) : and the High Court of Bombay has 
held that a suit by one shareholder to recover his share of the 
rente received by the other is not a suit for land^ although the 
tide is in dispute {4). 

The true nature of the present suit appears to be to enforce 
the right of the plaintiffs to act in all respects as oo-sebaits. 
No possession of any land ia claimed^ and no decree bearing 
directly upon land or any interest in land has been given. In 
fact^ as pointed out by the learned Judge, neither plaintiffs nor 
defendants have any beneficial interest in the land whatsoever. 
It may be added that in strictness of law they have no lega 

(1) L. R., IS Eq., lis. (2) 1 Hyde., 284 . 

(S) Bamdhoit& Bhtm v. Srwmutiy (4) Cfkintatnan Nara^n r.lMaifmvm 
Jfobwmmiiy DosBee, Bonrke's Bofp., rav Ven]^!fU$h, 6 Bom. H. C Bep., 
218. A.a,2a- 
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^ intereftt in it either. The ownership of Ae debntter property 
JuGo^nuiiBA is vested in the idols, the sebaits being, strictly speaking, not 
V. trustees for the idpis, but managers— ifa^rant Shibessovree 
^""n^Zr I>eMfl y. Mothoaranaih i4c&«i3o(l)— though there is this peculi- 
arity, that all transaotions, including even litigation, are carried 
on by the managers in their own names. Bven, therefore, faad 
this suiii been brought in the mofussil, it would hare been laid 
atleast-asoorreotly asasnitfor « declaration of tbo pkintifis' 
right as co-sebaits, and for an order that the defendants should 
admit them to l&at right, «a for possession, and we should be 
inclined to think that the former is in reality the only correct 
>f(»rm of the suit. 

Under these circumatances we are not 'prepared to say that, 
havi*<g regard to the interpretation which has been put upon 
these words and the similar words in s. 5 ef Act Till of 1659, 
the learned Judge was wron^ in holding that this Court had 
j»risdictiontotry<thissuit and make this decree. 

It was further objected to the terms of the decree that tiiis 
Court has no power to appoint a receiver and ought not to have 
directed an account. It <bas been the practice of this Court, 
where it is necessary te do so in order to enforce its own decree, 
to appoint a receiver in respect of landed property situate 
in the mofussil, lind we feel ourselves justified iu following that 
practice. With regard to the account which is directed by the 
decree, we think that, upon the facts found by the learned Judge, 
it was right to direct an account. The learned J^idge held that 
JuggodumbaDosseeOiaving^ot into possession about the time 

the decree of the Court of the 24-Pergunna8 was passed, has 
ever since resisted all attempts made by P^iddomoney to exer- 
cise her right as sebait. We eee no reason to differ from the 
learned Judge in this finding of fact, and it was admitted that if 
Puddomoney had been excluded she was entitled to an account. 
The result is that in our opinion this appeal ought to be 
dismissed with costs. 

Appeal dUmissed. 

attorneys for the appellants: Messrs. Swinhoe, Law, 8f Co, 
Attorney for the respondents : Baboo Joykissen Oangooly, 

(I) 13 Moore's I. A., 270. 
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Before Jfr. Jtuiiee Fhear, 
PTJNCHAI^UN GHOSE v. G. H. DALY and another. 

Prindpai and St^ety^FramiBsory "Note^Beeeipi oflntefeH in Mcanee^ v_.^ 

Owing time to Frineipal Angu$t2. 

In atait against D and JT on a promusory note, where K raised the defenoe 
that lie was only* sorety for A and that tha plamtiif haTUif; given time, D 

wai t^laased ffOm liability. BM that it was neoeaaaiy to chow that the .fart 
that K riga ed the note only aa anrety for i> was known to the plaintiff at the 
thne when the note was made. Held also that a binding contract to give time 
to the principal cannot be inferred from the mere receipt by the creditor of 
interest in advance on the note. 

Suit to recover Be. 8,000 beidg the amonnt of principal dae 
on a promissory note made by the defendants G. H. Daly 
and O9 L. Kemp at Calcutta^ on 2nd September 1871, in 
favor of the plaintiff, and payable to him or order one month 
from the date thereof. The plaintiff also sought to recover 
Bs* 514 the. balance of interest due on the promissory note 
at 36 per cent» per'annnm» The plaintiff stated that he 
had made several demands for payment of the note, bat the 
defendants had failed to pay. 

The defendant. Kemp^ filed a written statement^ in which 
he stated that he signed the note at the request of the defendant 
Daly and only as sarety for him, and that the plaintiff took the 
note with the knowledge that he was only a sarety for Daly, to 
« whom all the consideration for tho note had been paid. Uc^ also 
stated that the plaintiff, at various times,, received interest on the 
note from the defendant Daly in advance, in consideration oE 
which the plaintiff gave farther tima for payment of the amount 
dae on the note to the defendant Daly^ and that this arrange- 
ment was made wthout his knowledge^ or consent. He sub- 
mitted, theref ore» he was not liabb In the suit. 

Mr. W. Jackson and Mr. Macrae for the plaintiff, 

Mr. Lodoe for the defendants. 

The arguments sufliciently appear ii^ the judgment^ 

Phias, J.— *In this case both the defendants admit thaf they 
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1875 are the makers of tbe promissory note npon which the plaintiff 

Fu«eH4if9N Bues ; and on the part of Dr. Daly, tto dofence is offered. Bat 

GH08I j^p^ Kemp says th^t, althong^h on the face of the 0ote he 

Dalt. appears as a principal in the contract to paj^ y^t be wa% iafaot 

as between himself and Dr. Daly at any rate^ only surety to 

the knowledge of the plainti^ and that the plaintiff has givea 

time to the principal debtor. On this ground Mr. Kemp urgesj 

or rather it has been nrged on his behalf) that be ia in equity 

discharged front liftblity. 

A defence of this kind, ai first sights doe& hot seem as if it 
can be right. One signs a promissory note jointly with hi^ 

f riend^ in order that the latter may obtain the loan of a sum of 
inoney^ the money-lender retusitig to advieince the money without 

the second name on the n6te. In coztse(}hence of his 86 ^\^niag, 
the money is kd^anced^ time rhnS en^ the frfjand pays interesff 
for a while^ knd next ^requires pressing for it; then )^arious 
communicatiotis take place b'^tween him and the money-lender^ 
who at last, finding that he cannot get his thbney f^dm that 
quarter^ turns to the second promisor, and he at btioe says ? 
^' Oh I you hbve been giving time to my friehd ; equity relieves 
me from my promise/' The unfortunate tnOoey-lendet' on beingf 
thus met, inay well be excused if the thotight occurs to him that 
the rule appealed to» if bperative, must be wrongly designated. 

If this case depended upon Buglish law alone, I' think, on the 
meterials before me, that the defence would fail. 

Many cases of this class arose in the Common Law Courts ' 
at Westminster, shorUy after the introduction of equitable 
defences in those Courts by the Common Law Procedure Act. 
The results of these were reviewed by the Court of Exchequer 
Chamber in (jhreenough v. MeClellemd (1), a case very 
similar, in many respects, Iq the present* and Witliiimis^ J.; in 
delivering the judgment of thie Court, was ^t niuch pains iii 
ascertaining the trite fiAtu^e of tbe rale %>i equity which waa to 
be applied. The facts were as follows :-— 

''A person of the nameof Titteri«i«toti, irequirittg a loan 
of £150, applied to the defendant upon the subject, and the 
defendant wrote' the plaintiff a letter, requesting him to call on 

(I) e Jur., H. So 7^ i S. C, 2 It. A b., 4^ 
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TttieriogtoD, which the plaititiSdiicl. Titteriogton t^ra aek^d «h^ Wg 
plaiatiff tQ lend the £l50*to him. The plaiatiff drowftohequff PvMBAtrvK 
for the moneyj less thrde months^ iAteresti at the rate of £20 ^"^ 
per oent.| and gave ic to TitteringtoDj and ib wae duly paidi D^lt. 
He ako drew oatajoint and beveral promissory note, being the 
note in question^ and gave it to Tittertngton^ telling him to aiga 
it himself, whioh he didj and to obtain the defendant's signatnra 
io* it as his suretji and tbea to retarn it so signed to him (tha 
plaintiff). This litterington did| and the plaintiff reorfv^ed th^ 
said note acoordioglj^ signed by the dei^ndant its maket. Whfen 
the note bedAnle dae, Titterisgtoa puid t^ the pliunttfE^ a^oAbe^ 
^hrea Boonthfl' ititerest, at ike ifate of £2lO pei^ eebt;, and in 
advance, and receired irotn the plaintiff th^ following redeipf) f- 



'£7-^0 i • « 1S5», Jane 26tli« 

* baceited from Mr. titterington £7-10 for infcefMl^ due. the 26th Sep^ 
tetki]f$t ttdse, on his ioimi note. 

'^ Aha on the expiration of that period, Titterington paid t» 
the plainiitf another three tnonths' interest in advance, and 
i^ceived irom the plaintift the following receipt :-— 

'£7-19 ...;.... lfll»8» depfomto iisiib. 

* lUoeiTed hmm Mr. TiUeriagteii £74% lor tvb^ti 6t tk joidi hUe U> 

^^6a CrsilMfotftt/ 

the 26th December next/ 

<« ^iiese paymenta were made withont any consent or know 
ledge of the cteiehdant^ and,the defendant was not informed^ nor 
did he know o! them^ nntii the lattw end of October, when 
l!itietiiigtod became insolvent. The jury found that the defend* 
tot wafll surety as between himself and Titterington, and thafr 
the plaint!^ knew that fact, but that he did not agree, nor did 
the defehdikut stipolatef, that he should be considered or treated 
lojy the plaintifif af surety^ or otherwise than ite maker^^ 
Tbe qaedtioil iot the Court ^as whether, on ilikese facts, the 
giving ot titn^ to Titterington^ which was assumed to have 
taken place, had the el^ecf of dioohargiug the' defendant^ 
It was argiied, firith much apparent reason, that anless th0 
plaintiff^, at the time of Bittkiag tke Mit^atft, ^x^6Mj or 
impliedly agreed that the defen&dt, idtliotiglr h» appeared aa 
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prinoipal on the paper, shoald, neyerthekas, be tegarded only in 
the situation of snrety for Titterington, *it ongLt to be matter of 
indifference to the plaintiff what was in fact the relation between 
the defendant and Titterington ;but the Court held, on the antho-i^ 
rities. that this was not so. The plaintiff was, no doubt, entitled 
to treat the defendant as maker of the note and a principal debtor, 
bnt, neverthelesSy an soon as be came to know of bis real rela« 
tion to Titterington, it was f rand on him to ffivB time to the latter* 
Why this should be so,, unless the giving of time to Tittering- 
ton was against the faith of the plaintiff's original agreement 
with the defendant, it is diflScult to see; and Williams J., 
who delivered the judgment of the Court of Exchequer Chamber^ 
seems to have had some misgiving on this point. 

In a later case» Bailey v» EiwardB (I), the same question 
was dwelt upon by Blackburn, J., in delivering the Judgment of 
the Court of Queen's Bench*. Thut learned Judge said :-— 
'' Whether, if the matter were ree integar, it might not have 
been better to confine the surety's right in such eases to compen^ 
sation in damages for this injury, which is generally only 
nominal, it is not now open to us to consider. A long series of 
decisions* many of which may be found collected in the notes 
to Bees v. Berrington (2), have settled that sack an alteratioa 
in the position of the surety discharges him, even though the 
delay may be shown to be for his beneiit. Lord Elden,, in 
Samuell v. Eowarth (8), gives, as a reason for the apparent 
harshness, that * the law has said that the surety shall be the 
judge of tbat» and that he alone has the right to determine 
whether-itis or it is not for his benefit.' ^' The principle has 
beea imported from the Courts of Equity into those'^ of law, and 
is clearly stated by Williams, J. » in Strong v. Foster {4i}^ After 
quoting from this case, Blackburn, J., proceeds to say :— 

'^ There are authorities, amoagat others Strang v» Foster (4),, 
—-tending to show that« in order to enable a surety to raise ai law 
a defence, upon the ground that time has been given to the 
principal, it is necessary to show that the original contract 

(1) to J^r., N. a, 184, at pAd6iS.0^4,B.k S. 761, at p. 77L 

(2) i Wh. & Tn. L. Oa. in Bq.» 4th £d., 974. 
(3) 8 Mer., 272, at p. 279. (4; 17 C. B^ 201. 
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betweeen the plaiatifl an4 the defendant wiw that of creditor and ^^^^ 
surety. How this may be at law^ we are not now called npon to Fovch&mun 
decide. We are determining this case asaConrtof Equity^ ^^ 

It was decided in this Court, in P^foy v. Harradine fljy on Dai«t. 
an equitable plea* that the equity on which the Conrt should 
act ' does not depend on any contract with the creditor^ but on 
its being inequitable in him knowingly to prejudice the rights 
of the surety against the principal.' By this judgment we are 
bound even i£ we did not agree with it as we do. In Pooley v» 
Marradine (1), the plea alleged that the creditor, at the time 
when he became holder of the bills, as well as when he gave 
time, had notice of the relationship of principal and surety 
between the defendant and his co-debtor ; and the decision did 
not go further J bat it had • previously been determined by 
Sir J« Leaoh, M. ]^.^ that even though the relationship of 
principal and surety was created^ by an arrangement between 
them atter the parties had become linble to the creditor as joint 
debtors, tbe creditor, by giving time to the principal, with 
notice of- this arrangement, discharged the surety; and this 
decision was affirmed by Lord Brougham and by the House of 
Lords — Odkeley v. Pasheller (2^1." 

It seems to me clear, however, that (ktheky v. PaaJieller (2J^ 
thus referred to, does not extend so far as Blackburn, J., sup. 
poses. Lord Lyndhurst there ssks (Z) ^'Can yon cite any autho- 
rity to the effect that two original principal debtors could, by 
arrangement among themselves, convert one into a surety only 
for the other principal debtor f" ; and the toswer is [that the 
creditor had accepted the arrangement, and the judgment of 

the House of Lords was moved by Lord Lyndhurst npon that 
ground* 

Also, the opinion of Lord Cottenham, expressed in HolUef 

V. Eyre (4), npon which the Exchequer Chamber relied in 

Oreenough v* llcCleUand (5), does not as it appears to 

me, support the conclusion drawn from it. He says {6J :— 

(1) 7 B. A B., 431 ; a C, 8 Jnr,, (4) 9 C1.& Pin., 1. 

K. 8., 488 (S) 6 Jar., N. 8^ 7f1NS.C.,a E. M 

(2) 4 CL A Fin., 207 ; S.0. 10 Bligh^ B., 424. 

K. S.,548. (^ 9 CL &Fin^ ]^ 51. 

(3^ At p. 232.401. A Fin. 
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^*^. *^ The jttdfifnetit of tfce Corn* below piv^ceeded entirely npan 

PuKCRANuir the groQBd that the phtiotiff was throngrhoafc the whole tvanB« 

^"^* itctioo* surety only. If, therefore, the ground fails, the 

^^^^* decree eaonot be sapported. I am, however anxious to 

explain my view oC the state of tlie law open the sabjeci). 

assaming that the plaintiff was only a surety from the beginning; 

chat is, as between himself a^d the co-grancors of the annaity ; 

for as between him and the grantees, I think it quite clear tbat 

he was a principal grantor. To affect the grantees in that case 

with any equities arising from the plaintiff beinjij only a Surety, 

they must have had notice of it at the date of the transaction/' 

This point is dealt with In Pooley v. Harradine (1), though 
the consideration of it was not necessary to the deeision of the 
case, and, consequently, the remarks upon it of Oderidge^ J., 
who delivered the judgment of the Cpnrt, amount to no- 
thing more mnthoritativo than opinion upon opinion. These 
remarkfs referring to Lord Gottenham's judgment, ure /2) :*» 
<^ That learned Lord uses the expression, ' at the date of the 
transaction/ which the reporters, in the marginal note of the 
case, seem te have understood ab meaning the date of the 
original grant ; but from the cop^xt, and the passages which 
fpUow ^n the samp page, we are di sposed to understand it as 
Inferring to the tipie of th^ trapaagtion or dealing alleged to 
amount to a discharge of. the surety.'' 

With the grei^tQst deference to th^ learned Judge, J q^npg^ 
|)elp thinking that ih^ reporters wore right. It is plain to me» 
from the. cpntext, th^t the ^' transaction^' spoken of w^ tl^^ 
original grant. And the words in which I^ord Elden exprea^e^ 
the rule in Sammll v« Sawarth (3) seem to show that it i^ 
the original situation and knowledge of the parties, as in reason 
^t ought to he, which is the foundation of the equity :^^" The 
rule is this, that>, if a creditor, without the consent of the surety^ 
^ves time to the principal debtor, by so doing he dischargee 
the surety ; that is, if time is given by virtue of positive con- 
tract between the creditor and the principal — not where the 

(i;7S.^B«43li:l|.C^31t»r^ 9) 8 Inr^ N. 8., 489, & 7 £. & E, 

(8})Her^272„«tp. 27S. 









\6u XV.J HIGH COUBT: 337 

creditor is merely inaotive. And in the case put, the surety j^ 

is held to be discharged^ for this reason, because the crediot^ Puncranun 
by so giving time to the principal^ has put it out of the power ^^^^* 
of the surety to consider whether he will have recourse to hia l>kvr. 
remedy against the principal, or not; and because he^ in fact, 
cannot have the same remedy agidnst the principal^ as he would 
have bad under the original contract.'^ 

I may add that it is apparent from the form of the equitable 
plea in the receut case of Petty v. CooJee (l),it is still in 
practice considered essential in the Common Law Coorte at 
Westminster to all^^ that the creditor took the note with 

knowledge of the suretyship* 

Notwithstanding! then^ the leading common law authorises 
which I have referred )to, and which have been supposed to 
govern a case like the present, I think the first question which 
arises before me under English law is, did Mr« Kemp, to the 
knowledge of the plaintifE when he took the promissory note 
sign the note only as surety for Dr. Dalyf 

And the second question is, if so, did the plaintifE afterwards, 
by positive contract with Dr. Daly, give him time to pay the 

debt? 

I do not think the evidence is sufficient to establish the affirm- 
ative of either of these. No doubt the plaintifE knew enough 
to enable him to make a shrewd guess that Dr. Daly was the 
person for whose sole benefit the money was borrowed, and, 
therefore, that as between the two promisors, Mr. Eemp and 
Dr. Daly, the rdationship was probably that of surety and 
principal. But I think a guess, however well founded, is not 
sufficient to determine the first question against the plaintifE. 

But, however this may be, I think that the second must 
certainly bo found in the plaintifE's favor. There is nothing 
in the evidence serving to prove that the plaintifE on any occa- 
sion ever bound himself, to use Lord Eldon's words, by positive 
contract, to give time, however short, to Dr. Daly, for pay- 
ment of the debt. Dr. Daly's answers to the interrogatoriesj 
afEord the only evidence on the point favorable to the defence 
and this falls very far short ,of anything of the kind. The 

(1) L. R., 6 Q. B*, TOO, 
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^ endorsement ot payment oH the back of the promissory note do 

FuNCHANUN not help the defendant. And the. memoranda by which Dr- 

J^^ Daly speaks were manifestly not made at the times of the pay- 

Dalt. ments, and are altogether nntmstworthy. Bat even if they 

be taken to the letter in confirmation of Dr. Daly's testimony 

the utmost that is proved is that^ on certain occasions. Dr. Daly^ 

in conseqnence of pressure from the plaintiff^ paid him money, 

not only for arrears of interest due at the time^ but also • by 

« 

way of advance of interest for six weeks or twe months. ' It 
might, no doubt, have been the case that this advance of 

interest, small as it is, was made as consideration for an under 
taking, express or implied, not to sue for the interval to which 
the advanced interest relates, but I see no indication of this 
having been so. It may equally well have been only part of 
the consideration for the plaintiff's forbearing to sne for the 
principal and interest actually due at the time of the demand. 
The defendant Daly would not have been pecuniarily prejudiced 
if the plaintiff had sued next day. It seems to me that a bind- 
ing contract to give time cannot be rightly inferred from the 
mere receipt by the creditor of interest in advance; and this was 
the view of the Court of Excbequer^ expressed in the case 
which 1 lately quoted in Dwarkanath Milter Y,Daly fl). 

(I) Before Mr. Justice Phear, by the defendanta fa favor of tbe 

The 1th and Sth Jidy 1875 Pla^otiff, and dated 28th September 

1871.—** Three months after date, we 

DWAEKANATH MITTKEf. G. fl. jointly and eeveially promise to pay 

DALY AM) iNOTHEB, ^ B^lxH) Dwarkanath Hitter, or 

DWARK AliTATH MIT'J ER v. A. J . CT order, the sum of Rs. 3.000 for value 

BIRCH. received." 



(6d.) 6- H. Dalt, 



Principal and Qureti/ — Vromissory 
Noi#— Rerefpt of Interest' in Ad- 

vamee^^iviUff time to Tfinoipal, A. J- CoLviNi Bibch. 

'01Q mere taking, by the- holder of a Glao. Q. Nblbon. 
promiseory note, of interest in advance 

from the principal debtor does not ope- The two suits were beard together 

rate as an agreement not to sue during by the order of the Oonrt ; the first 

the time covered by the interest, and having been brooght during Birch's 

therefore does not constitiite each a abeence in England, and the second on 

giving of time to the principal as would his return, 
release the surety. 

Thesb were two suits on a promis- The further material facts are stated 

gory note in the following form, made in the judgment. 



« 
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I therefore think that^ on the gronnd of English law, the 18^^ 
plaintiff is entitled to a decree against both defendants. Punchanun 

Ghosb 

Mr. Bramon and Mr. W, Jackson andertakinij^ of the aort ever oame to 
for the plaintiff. their knowledge. I am quite will- 

ing to aooede to Mr. Lowe's arga- 

M. Lowe for the defendants. ment that these person are worthy of 

very little credit indeed. There can 

Pbbar, J. — It is not dispnted that he no doubt that in this case there has 
the defendants executed the promis-* been an attempt made by the plaintiff 
sory note on which the plaintiff sues, and Ehetternath to falsify facts in 
and in the case of Dr. Daly no de snoh a way as to make it appear tha^ 
fence is set up. But with regard to Khetternath was entirely independent 
the other two defendants (I treat the of, and not in the slightest degree the 
two cases as if they were one, for a^nt of the plnintiff' as between the 
they haye been heard together by order plaintiff and the makers of this note, 
of the Court), it is said that they, — that It seems to mo very plain that Khet- 
is Nelson and Birch, — only signed the temath is really the confidential 
note as sureties for Daly, and that the servant of the plaintiff, and that he 
plaintiff has so given time to Daly was not in this matter a mere basar 
that they are not in equity liable to dalal. Bat however this may be, I 
be sued. repeat that these persoras positively 

Now, all three defendants appear on swear that they had no knowledge 
the written document itself as princi- that Nelson and Birch only signed 
pals, and I need hardly say that, in this note upon the condition of being 
order to get Nelson and Birob into the fnreties» and there is very much to 
sHnation of sureties, it is not enough support this assertion,, because it does 
^o prove that the parties, defendants, not seen^ to be pretended that there 
agreed among themselves that it was any communication of any sor^ 
should be so, but it must be made between the plaintiff or Khetternath 
out that Nelson and Birch signed the and thece geutlismem. According to 
note upon this understanding, and Khetternath's accoont, they were sent 
that the plaintiff took the note with for by Dr. Daly. They were told 
these signatares, knowing that they that their signatures were wanted^ 
had so intended to sign. If this were and, at his request, they signed the 
made out, thon,. no doubt, the plaintiff note. Nothing was said as to tiicir 
would be held in equity to have being anything other than the princi- 
assented to the defendants, Nelson pals, which they appear to be on the 
and Birch, being liable only in the face of the note, and, however un- 
altomative as sureties to the principal, truthful Khetternath may bo as to somo 
Daly. It appears to me, however, of his statements ho was not cross. 
upon the evidence which has been examined upon this point at all. It 
adduced before the Court, that the then stands upon the evidence thaj. 
defendants Nelson and Birch h ave Capt. Nelson and Capt. Birch did no- 
failed to make ont that this was the thing, when tho note was signed, to 
case. The plaintiff and his witness represent that they signed In th® 
Khetternath absolutely deny that any character of sureties, and not in tho 
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I had arrived at the foregoing eonclasions^ and put my reasons 
FuNCHAMUM on paper, when my attention was drawn to the recent enaetment 

Ghobb 

Daly. <:AAracter of prisoipali. Dr. Daly, no way gave lim tixae; and that wbfln 

doubt, says that he was the penon those three months had expired, » 

who was boirowing, and I may take it farther advance of interest for three 

that the plaintiff was perfectly well months was made, and that so, in tile 

aware that Daly was the man who same way, time was given again, and, 

wanted money. Daly also says that I think, this was said to- hare )m^- 
his friends only signed as bis sureties, pened several times ta the end oT 

and that the plaintiff knew this was 1878. 

the fact. When he is asked how he Now, in older toooMtituteagiving 

knows it, he gives as his reason that of time, saoh as to release the soxety*. 

he told Khettemath that he was the there most be an obligation in law or 
person who was borrowing. He does equity upctt the oreditor pseventine: 

not go so far as to say that he told him from suing the debtor during tha 

Kbettemath that if the names of timo which is supposed to be given^ 

Kelson and Birch ',were put upon this Bat I da not understand that the 

note OS jointly with his, they would be takhig of interest in advanoa alono 

put there only as sureties, or anything of itself operates aa an ebligafcioo 
equivalent to that; and, no deubt, the upon the creditor to refrain from suing 

two nomf^s were added to Daly's his debtor. If he sues, the debtor will 

because the plaintiff would not agree have the benefit of having paid that 

to lend to Daly alone. I see^ these* money. There is nothing in the 

fore, nothing in the evidence to lead transaction itself to alter the sitoation 

me to the conclusion that inequity of the pejrties. It would be other- 

the defendants Nelson and Birch, wise if the ereditor obtained the ad- 

though in fact, they appear aa princi* vance from his debtor upon the dis* 

cipals on this note, ought to be tinct representation that he bound 

treated as only sureties ior Daly. himself not to sue for the time in 

But eren if I had thought other- respect of which the interest waa 

wise, and if I had been of opinion advanced. In that oase, of course^ 

that Nelson and Birch are entitled to there would be a binding agreement 

such advantage as they might get in between the parties, which would ba 

this matter from being sureties only, effective both in law and in equity, ta 

and not principals, I should find it prevent the creditor from suing ; and 

almost impossible to come to the con- this, I imagine; was the oase in all the 

elusion that the rest of the defence instances which are cited in support 

was made out,vt2., that the plaintifi' of the defendant's contention, with 

had given time to the principal. the single except ion of a case in thia 

The note upon which the suit is Court— IToZ* Pratmna JBoy v. A 

brought is a promise to pay on the hiea Charon Bote («). In that 

expiration of three months, and it is a decision was given by an Appeal 

Slid that, on the expiration of those Bench of this Court, which seems, no 

three months, the plaintiff took a doubt, to have the effect of laying 

three months' advance of interest down that the mere facts of payment 

frem the defendant Daly, and in that of interest in advance, for however 

(a) 9 B.L. B. 261. 






V, 

Dalt. 



vOl. xT.i man court- / 341 

of the Indian Contract Aot, 1872 ; and certainlv the matter in i^?^ 
this country seems to be -put beyond all doubt by s. 132 of that puKCHAwuii 

Bligbt & period, would* in equity, bind as has been made in this ease, doev Gbobb 
tbeoreditor who received it, not to sue not of itself conatitnte a binding eon- 
daring that period. With the greatest tract on the part of the creditor not 
deference to the learned Judges to soe, and that the saretiei, if they 
who decided that case, I caaaot airivo had paid the debt, might, sotwitb. 
at that opinion. The oaaei which are standing that advance of interest 
cited in support of it seem to me to have at once sued the petncipal and 
fall Tory far short of it indeed. Hy recovered, giving credit, of course, for 
leamed^colleague, Markby, J., says .^ the amount of interest which had 
"Bearing in mind, and applying been advanced. 
the principle as it is explained in It, perhaps^ would have been neces- 
BoMuell T. Mpwartk (a) and Btrong sary for me, holding this view, to 
T.Foaier{i) and, I most say, as it have referred the case to a Full Bench, 
seema to me, though perhaps, not if it had not been for the case of 
quite eo clearly in OakeUy v. ^omK^U -Jiayner v. Sitstey {d) cited to me by 
Ur (tf) also, there i% I think, litUe Mr. Branson which seems to be 
difBcidty in dispeaing of the present almost entirely paralled to the pre* 
ease. The creditor had accepted sent case, and which was cot cited 
interest in advance fromt the principal before the Appeal Bench in the case of 
debtor, aod he had iheielij not only Eaii Prasanna Boy v. Amhiea Chamn 
pet H opt of his own power to sue the Bote (0). I may add that the so*oalled 
principal debtor for a certain period, giving of time, which has occurred 
but had also put the principal debtor successively on a series of occasions in 
in a position in which it would be a the present case, waa nothing more than 
hardship that he abonld be sued by the same giving of time %, e., taking 
any one at all during that period." interest in advance, which occurred at 
I must confess that I am nnable to the inception of the contract itself. In 
see that the mere acceptance in ad- other words, it was a continuation o^ 
Tanee of interest of itself puts it ont the same contract. It would be, to 
of the power of the creditor to sue the say the least of it, very remarkable, if 
principal debtor I and I think that all this alone had the effect of patting an 
the cases cited contained other facts end to the liability of the sureties* 
which; taken with that fact, amounted I think there must be a decree for 
to an agreement not to sue. The the amount of the note against ^he 
whole principal lies in a very small defendants in each suit, with costs on 
compass. If the creditor has bound scale No. 2, including the cost of the 
himself by an agreement with the interrogatories to Dr. Daly. There 
principal debtor so .that he cannot will be only one set of costs from the 
sue, the surety pajring df the debt date of the order that the two suits 
would not be put in the position of should be heard together, Interest 
being able to recover from the prinoi- at 6 per cent, will run on the amount 

pal. It appears to me that the mere of the decree, 
payment ci interest in advance, such 

(tt) 3 Mer., 272. {h) 17 G. B., 201 

(c) 10 Bligh, N, S., 648; 8. C, 4 CI. & Fin., 207. 
(ci) 28 L. J., Ex., 132. (0 9 B. L. B., 261. 
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1875 Act, taken together with its iHastration. This rans as follows :— 

PuNCHANUN '* Where two persons contract with a* third person to under* 

GiiofiB take a certain liability, and also contract with each other that 

Ditr one of them shall be liable only on the default of the other, the 

third person not beings a party to ench contract, the liability of 

each of sach two persons to each third person under the first 

contract is not affected by the ezislence of the second contract,. 

although such third person may have been aware of its 

existence/' 

» 

" IlliMtration,'^A. and B make a joiut and scTcral promissory 
note to C. A makes it, in fact, as surety for B, and C knows 
this at the time when the note is made. The fact that A, to 
the knowledge of G. made the note as surety for B, is no 
au swer to a suit by C against A upon the note.^ 



y> 



The result is that the plaintiff is entitled to a decree against 
both defendants for the amount of the note, with interest 
thereon, according to the terms of the note, from 25th September 
1873 to the date of the plaint. I trust Dr. Daly's statement as 
to the time when the last payment of interest was made in 
preference to the testimony of the plaintiff on the point, because 
I do not think the plaintiff was in all respects truthful in the 
evidence which be gave. 

The plaintiff must have his costs on scale No. 2, but I give 
no interest after decree. 

Judgment for plaintiff. 

Attorney fot the plaintiff: Baboo Kedemath Mitter. 

Attorneys for the defendants: Moasrs. Berners, Scmderson^ 
and Uptmi, 
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APPELLATE CIVIL- 



Before ». -Justice Maqphenon, Officiating Chief Justiee, Mr. Juetioe 1875 

Jaeksdn, and Mr. JustiGe Glover, June 23. 

THE COLLEOTOR OP OHITTAGONa (Difkndani^ v. KALA BIBI 

(PiLAlNTEPjr},* 

Beng, Ad IV o/ie70, s, lb— Sale for Arrears ofreni^Power of Oollector-- 
Tenure created tmd&r Court of warda-^Preoiouehg exietvig Tenure' 

The proviBions of a. 76 of Beng. Act' IV of 1870 apply only to tennreiw 
created by the Collector during the time the estate has beea in the hands of 
the Conrt of Ward9» and not to tenures created preyionsly. A Collector, 
therefore, has no pov^er to sell for acreais of rent a tenure created before he 
took charge of the estate without previously obtaroing a decree for such 
arrears in the regidar way. 

The plaiDtiC owned a talook in a Oovernment zemindari called 
the Nowabad Mehal^ for which she paid rent to oneMonlvi Abdool 
Bottf^ who had an ijara of the same. After the death of Abdool 
Bo«f the ijara came under the charge of the Coart of Wards as 
the property of the minor sob d Abdool Bouf • The plaintiff's 

talook was sold by the Collector for arrears of rent for the ^ears 
1275 and 1276, B. S. (1868-69 and 18«9-70). The plaintiff, 
brought this snit to set aside the sale on the grounds, firsts that the 

arrears had { been paid to the Collector's karpardaz, and, secondly 
that the sale was illegal and irregular; that it was made without 
her knowledge ; that there had' been no notice given of the 
arrears said to be due, and no proclamation of sale published as 
required by the law. 

The Collector in his written statement said that it did not 
appear from his books that rent for 1275 and 1276 had been 
paid ; that there had been dae notice issued and publication of 

* Appeal, No. 1 of 1875, under s. 15 of the Letters Patent, 1865, 
against a judgment of M«rkby, J. (Hitter, J., differing in opinion), . dated 
6th march 1875, in Special Appeal, No. 879 of 1874,from a decree of tbeSubordinate 
Judge of Zilla Gbittagong, dated the 24th January 1874, reversing a decree of the 
Monsif of Satkhira, dated the 15th September 1873. • 
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1875 the sale proclamabioni and he said— ^^ the talook has been sold by 
CoLLEcr«B ov public auction under the provisions of Act XI of 1859, inas- 
Ckittaoono macb as the provisioas of the said Act have, nnder s. 75 o£ 
Eala'bibi. Beng. Act lY of 1870, been applied to sales in respect of the 
landed properties under the Court of wards." The auction-pur- 
chaser, who had been made a defendant, also defended the suit* 
The Mnusif held that, with the exception of some witnesses on 
the part of the defendants who spoke in general terms as tolthe 
issue of notice and the publication of the sale proclamation, 
there was no evidence that any notice issued to the plaintiff or 
that the sale proclamation was published as required by the 
law; nor were the reports of the peon who carried the same or 
of the Nazir filed. He also held that the plaintiff had oot adduced 
satisfactory evidence of the payment of rent by her, but that, as 
the sale was illegal and irregular, it ought to be set aside. He 
according of decided in favor by the plaintifF. The Collector 
alone appealed from this decision, and the Subordinate Judge 
reversed it, holding that the sale was properly held after due 
issue of notice and proclamation. 

From this decision the plaintiff preferred a special appeal, 
which was heard before Markby and Mitter, JJ., and among 
other grounds it was argued that the procedure adopted by the 
Collector was wrong, and that he should have brought a regular 

suit in the usual way to recover the arrears due, instead of sell- 
ing the talook at once nnder the provisions of Act XI of 1859 
and s. 75 of Beng. Act lY of 1870» inasmuch as it was not 
Crovemment property. The appeal was disposed of on the 2l8t 
of December 1874, but this question was reserved for further 
consideration, and on the 6th of March 1875 the learned Judges 
i&elivered the following judgments :— 

Market, J.— With regard to the question which we reserved 

in this case namely, whether the Collector conld, under a. 75 of 

Beng. Act IV of 1870, proceed for the recovery of the rent 

f due from the defendant as if it were an arrear of revenue, I 

think that he cannot. * » 

• S. 75 provides that "farmers and others holding tenures 

in estate^ in charge of the Court direct from the Collector shall 
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be subject to tbesame Rnlea, Begalations, and Acts as are appli. ^^^^^ 
cable to other persona holding similar temxres ftnd interests OoLLacioR ov 
under Collectors o£ 4he la^nd revenue ; but when the farm is held ^"^'^^^^ 
from the manager, these Bales, BegulaHions, and Acts shall not ^^^ ^^ 
apply,'" 

It appears that the defendant in this ease held a tenar#.iinder 
one Monlvi Abdool Bonf ; and that on the death of the latter 
the* estate descended to his minor son. The son was made a 
ward of Coart ; and the Collector took charge of his property, 
no manager being appointed. 

Under these circamstances, I do not think the defendant 
^ holds a tenare direct from the Collector/' I think those words 
are meant to describe tenures which the Collector has himself 
created during his management nnder his powers as manager* 
Tenures so created are described as being held ''under the 
Collector'' in Begulation YI of 1828 ; and it is a reasonably 
accurate, though not a technically acourate/description of such 
tenures to say that they are held under or from the Collector ; 
whereas to call the tenure of this defendant a tenare held from 
the Collector would appear to me to be altogether inaccurate. 

There is no doubt that, under Begulation YII of 1799» s. 25, 
the Collector had the same powers in respect of tenures in a 
ward's estate existing when he took over the management, as in 
respect of tenures created by himself, but the words there are 
different, and those powers no longer exist. The only powers 
which now exist in respect of tenures in a ward's estate are under 
Begulation YI of 1822 and Beng. Act lY of 1870, s. 75. It is 
only through one or other of thoseliwo provisions that Beng. Act 
YII of 1 868, relating to summary methods of recovering arrears 
of revenue and other public demands, can be niade applicable i 
and both these provisions apply, in my opinion, only to persona 
holding under tenures created by the Collector himself; and 
it is not to me any matter of surprise that the powers conferred 
by Begulation YII of 1799, s. 25, should have been onrtailed. 
It is a strong proceeding to apply to the recovery of private, 
demands tha^machinery which was specially intended foi the 
neeovery of pablio demands. But it would be scarcely rrnnsm f 

able to give a Collector such summary powers iu respect of 

49 
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^SfJi lioh he would very often bo 

Ci)U<«n«K or pt apott snch information as ha 

Cdm*oo»o .g Q^^ private Mcoaau, and tha 

Eal« BtB'. eema to ma scarcely probable 

that in these days the Legislature intended titat a prirate 

dema^ shoald be oap^tle of being enforced andec aooh circam- 

Q^aBces, When the Collector has created the tenure himself, 

and the whole ia a matter of reoord in hia ovn office, it may dot 

be qnite «o aDeeaaonable: to give him these aommary powers, 

though I confess I scaroely see hew it can even than be jasti6«ili 

and I shodld certainly not be disposed to extend sDoh a power a 

st^p beyond tha express and poutiva woris of the law. 

For these reaaooa I thipk tha wrong procedure has been 
adopted in this case, «nd OoLt the Collector had no power to 
'take proceedings under Beog. Act VII of 186S ; but that ha 
vfss bound to recover the arrears io the usual way. The pip 
y(t,i, therefore, altogether illegal and must bs set aside* Tlie 
4epree of the i(<i>is>f appears to be correct. The decree, 
therefore^ of tha Subordinate Judge will be rerersed, and the 
decree of tho Manaif restored with cojits. 

I haye farther to add that I express no opinion as to what 
woiild bare been the proper procedure had Bong. Act VII 
lit 1868 been applicable, » 



MiTTEB, J.— As regards the question reaerred by us, I am 
of opinion that the prooednre adopted by the Collector to bring 
the plaiutifls tenure to sale is the right procedure. I think that 
the teonrea mentioned in s. 75 of Beng. Act IV oF 1870 should 
not be limited to those only that are created during the manage- 
luentofthe Court of Wards. It ia true that the expropsions 
used in this particnlar section are not very accurate. But this 
inaccuracy is not cured "by giving to it this limited operation. 
It is as incorrect to say of the tenures for the first time created 
by the Collector as manager of the ward's estate that they ate 
Held frdm the Oolleotor, aa it would be to use the same expres- 
sion *ith reference to old tenores. It seems to me tha* the 
ioflfltrnctien which we ought to pat apon this section is th»t 
Where the managemaiit of the ward's estate ia vested in the 
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Collector^ he woald be compettot to proceed a^otnst t&e '^7> 
def atiltmg teitatits of all descripfcion m tibe vaid'fl estate in th^ Collbotob nv 
same manner as he could have done if they were teaants of CHrrrAooNo 
Govenament khaa mehals. *^*^^ Biai. 

Vhat this was the law in 1799 is olear from s. 25 of Regnla- 

tion VIII of that year. The same proTision was also re*enaeted 

in cl. 2^ s. 3 of Begnlation YI of 1822, and the language used in 

•tlfis latter olanse has been adopted with slight niodifioations in 

a. 75 of Beng. Act W of 1870. 

For these reasons I would confirm the judgment of the! lower 
Appellate Courts and dismiss the special appeal with costs. 

The learned Judged thns differing in opinion^ the judgment of 
Markby^ J.^ as the Senior Judge prevailed. 

The Collecter appealed under 8» 15 of the Letters t'atent. 

Baboo Annodcki Persad Banerjee^ for the appellant.— Ss. 25 
a>nd 26 of Kega^Iation YII of 1799 6how that tenures of 
all descriptions^ whether created by the Collector himself in 
the course of his management of the estate of a ward, or 
whether they had been in existenoe before the estate came 
under the Court of Wards, were to be dealt with in the same 
way as tenures in a khas mehal. Regulation VI of 1822, 
8. 3, cL 1, authorisses Collectors to grani farms or to make other 
arrangements of estates of wards under the Court of Wards. 
Cl. 2 lays down that ftirms and othe^ tenures may be sold 
tinder the satne pr-oceases for the recovery of irent as are 
applicable to the case of tenures held under a Collector in a 
khas mehaL S. 75^ of Beng. Aot^ V of 1870 is a re-enactment dt 
Regulation VI of 1822, s. S^ 61. 2, which t^as repealed by s. 86 df 
this Act. Act IV of 1870 is a consolidation of all previous enact- 
ments relating to the Court of Wards, with certain morlificatit^B 
and alterations. Markby, J., considers that cl, 2, s. S, Regula- 
tion VI of 18iB, refei'S to teiiures mentioned in cl. l,and not to &11 
classes of tenuws ia a ward's estate, but the words in cl. 2 are 
general, and are not restricted to any particular class of tennres.^ 
It is admitted by Markby, J., that under s. 25 of Biegulation VII 
of 1799, all ^sses of tenured, whether created by the Collector 
or otherwise,, may be sold by the same process, and there 
is nothing to show that the Legislature^ in enacting s. 75 of 
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^76 Bang. Aofc IV of ld70j intended to alter th« practice which had 
OoLLtcKOL e» been followed for aeventj years* The* tenant is not placed in a 
^ ^ worse poeitkm by the procedure adopted ia this case ;• he can 
Kala Biw. always bring a regular suit to show that he is not in arrear, 
and it is immaterial wbeth<9r he ia a plaintiff or defendant ^ce 
the onus ol proving payment of rent is always on him.' This 
procedure can be adopted only when the management is in 
the hands of the Collector himself, who is a public o£B<9dr«. 
Obviously that is the reason- for entrusting tiim with the powers, 
instead of taking the circuitous mode prescribed for private 
individuals. The words of s. 75> '^ but when the farm is held 
from the manager, theae Bnles, Regulations and Acts shall 
not Apply>'' clearly point to a distiuction between the Collector 
and a manager. If we were to suppose that ^^ tenures in estates 
in charge of the Court of Wards direct from the Collector '*' 
means ''tenures created by the Collector^' only, thea ** siaular 
tenures and interest'' must be construed to mean " tenures 
created by the Collector '' only, but it is not disputed that all 

tenures in a khas mehal without distinction may be proceeded 
against in the same way for arrears. 

The respondent was not represented* 

The judgment of the Court was delivered by 

Macphxbson, J. — In this case I think that the con- 
clusion at which Markby, J., has arrived is right. The 
tenure, with reference to which the question arises, was in exist- 
ence before the Collector took charge, having been created 
before the death of the proprietor to whom the minor, whose 
estates are now in charge of the Qourt of Wards, succeeded as 
heir. It is clear, according to the ordinary principles of justice 
and equity, that the position of the tenant ought not to be in 

any way damnified or altered by the simple fact t|p^ the present 
proprietor is a minor, unless the law expressly ^ys that it shall 
be so. The question is whether the law does expressly dedara 
anything of the kind. 

It seems to me that it does not. The section on which the 
Collector relies, viz,, s. 75 of Beng. Act IV of 1870 refers only 
to fatiners and others holding tenures '^directfrom the Collector.'' 
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The tenure^ the subject of Bait eannoti. in wy oyinioii^. be ^^^ 
Baid t€> be held ^' direct 'from the CoUector'' seeing that it was Goixkctor ov 
in existence before the Collector even bad charge of the estate. Chittagono 
Markby^ J., was right in reading s.75 as applying ooly KM^ Bibs. 
te tenures created by the Collector duria^ the time that the 
estate has been in the hands of the Cbart of Wards* A tenure 
ereated by the Collector would no doubt be held direct from, 
kim : and being so created there would be njothing iae^uiiable- 
in applying ta it the- provisione of s. 75. 

The last olaoae of the section shows that the construction, whick 
I adopt ia right. That clause declares — ''when the farm is held 
from the manager^ these rules^ &c., shall not apply.'^ The 
distinctioa thus drawn between farms ^ held from the mana gei:' 
and farms ^ held direct from the Collecter'^ proves that the- 
whole sectioa waa meant to apply exclusively to farms and 
tenures created during the mj&nagement of the Court of Wards*. 
For the interveatiou. of a manager between the farmer and the 
Collector would not^ in the case of a farm created before 
the Court o£ Wards took charge^ cause the farm, to be eithec 
more or less directly held under the Collector, nor would it he 
any roasaa why one set of rules^ &c.| should be a pplioable. 
rather than another^ tkough it would b& otherwise in the caseo£ 

farms created under the management of tha^ Govrt of Wards Ibjr 
the Collector and by a manager respectively. 

S. 75 evidently takes the place in the new Act of the secondt 
clause of s. 8 of Regulation YI of 1822. The first clause oE: 
8» 3 may be found reproduced with modifibatioQS in s« 9 and! 
other sections of Bang. Act lY of 1870. But reading the two* 
parts of s. %> Regulation y I of 1822 together^ it cannot be* 
doubted that they both of them^ applied only to farms and other- 
tenures created under the Court ofWard^. That this was so 
strengthens ^s in the view we now take of the efiPect el's. 75*. 

I therefore think that this appeal should be dismissed^ and 
Ihat the decision of Markby^ J.^ should be affirmed. 

Appeal dismmed^ 
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Beftfre Mr. Justice Macphei-son, Ojgiciating Chief Juviice, and Mr. Juttic^ 

,^8^5 Lawford. 

May 11. 

SHURUUT CHUNDBR alim BHOLANATH CHUTTOPADHYA (Plaintifi ) v/ 
BAJKX8SEN MOOKEliJE£ and otbebs (Dctindants).* 

AeHXL of 1068,9. 18— Sal* by Quardim vMout BancUim of th^ <7«r«— 
Ifwalidity of^Of—RiBfund of Furchas^^oney. 

A tale of a minor's immoreable propeiiy by a guardian appointed nAder- 
Act XL of 1868, and wlio was also the knrta of the joint family of whioh 
the minor was a member, is invalid if made without [the sanotion) requird by 
i. t8 of that Act even though the sale may have been for the benefit of the 
minor aiud mnde in good faith to pay ott the debts of the anoestor; 

Where, however, it Was found' that the pttrohaser had acted ftoncf jEde, and 
ftad paid a fair price for the property, he was held entitled to a refund of so 
much of the purchase-money as- had been expended fbr the benefit of the minor* 

This was a sxtit to set aside a sale and reoover possesaion of 
property dald during the plaintiff's minority. He stated that ha 
was oneoftbe thr^ sonsof of ChandetCamlkrChatterjee,deceaaed ; 
that^ during bis minority^ his elder brother Ashootosh^ who had 
o'Mained ft certifi<^ate under Act XL of 1858, as guardian of 
him and his younger brother Kamikfaa Natb, fraudulently, 
without legti) zrebessity,. and improperly, sold their patni talook 
Eanaiporibr; and that hetfrityg of this when he attainedl his 
majority, he brought bis suit to set asid« that sale and recover 
possesstOD of bis shave* 

Ashootosh, the elder brother and late guardlauj did nofc^ 
appear, and the suit was defended only by the purchaser, Baboo 
Bajkisaen Mookerjee^ who alleged that the property was sold 
for a high price ; that the sale was made to pay off their father's 
debts ; and that the plaintiff had benefited by the sale^ 

The Subordinate Judge dismissed the suit, holding that the 
eale was valid; that it was honajide and made in the interest of 
the plaintiff* 

The plaintiff on appeal contended that the sale was not valid, 

• Speoial Appeal, No. 7M» of 1874, against a decree of the Judge of Zilla 
HoogMy, dated the dOth of June 1874, affirming a deoree of the First Snbor* 
dinate'Jndg* of that district, dated the 19th May 1878. 
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becansa it was made withoot the permiBsion of tlie Conpt wlnich '^^^ 
appointed Ashootosli guardian nndeir Act XL of 1£58; that Shuarvt 
th^ alienation was without legal necessity and to the injury of ^^"^'^■* 
plaint£E'8 estate; and that the finding of the lower Court was Bajkibivv 
against the weight of evidence. 

The JadgCi however^ found that the purchaser did not act 
iraadulently, that he gave a fair prioei and that the condition of 
<the«e8tate neoesaitated a sale* He acoordingly dismissed the 
4tppeaL 

From the Judge's decision the plaintiff preferred this appeal* 

• 

Babeo RmK Behari Qhose fortho appellant. — A guardiaa 
appointed by the Court imder Act XL of 1 858 has no power to 
•convey property belonging to the minor without the sanction of 
<^e Court previously obtained. In the face of this restrictiou 
put upon his power by the law^ he cannot pass a good title to 
the purchaser. The bena fides of the transaction oannot render 
the law nugatory. In the matter of the petition of BusuntQ 
4iofmar Qhoee (1) there is an expression of an opinion that a 

J{I) Before Mr. JuaticB L, 3. Jackton Iv this case a -oertificate ef gnard" 
oiMf Mr. iustic9 Qlov9r, lanship under Act XL •£ 1868, 

.granted to Raja Brqje&dro Xarain Uaj 
The tM of Marc^ 1870. was, on the petition of Baasunto 

Ooomar Ghose, recalled, on tbe groand 

UTTHIIHATTBROJTUEPBTITICN -that he had, without the sanation oC 

OF BDSUNXO COOAAAJa GiiOSJS.* 4he Court under a. IS ol the 4ot 

execated a bond in his oharaotor of 

^et XL of 1868, t. 18 -Sole made ^aardian in faTor of Doorga Bibee, by 

«ly Qmardian without the aandion of which certain property of the minor 

the Cour t— i^rouikU Jor Beeail of was mortgaged. From tbe order xe- 

Owti/kafe. 4!alUng the certificate Kaja Sroien^so 

-Naeain appealed. 
•Whese a gnardian,i^ppointed'ander Aot 
•Xli af iSoS, mortgaged certain immova- 

"^Wfi piPpaK^ 9f vbd niinor without ob- Baboo Mohini J|(4^9ia J^QV foe the 
-tainiiig tl)&|}anetion of ihe Court under appellant. 
8. 18 M ihpii Act, and it appearefl he was 

xdaied io'and Jointly interested with The foUowisg Judgmenta weredeU-* 
the miaar in the •management of the ^rared-.— * 
propertQ^, he£(i,thatit was not -a sufficient 
oai|/M to recall the certificate, unless it 

was made dear that in the mortgage JacKsoir, J. — It seems 1o me that 
tiransaotions he had4Mted in bad faith or the- Judge has, .without sufficient pausa 
had ii«]ured, or was likely, or had inten^ recalled the certificate granted undep 
ded, to injure the interests of the minor. Act XL of 1858 to the appellant 

-* MiaoellaneoasBegalar Appeal, No. 34 of 1870, against an order of the Judge 
<tf 2iUa Moorshedabad, dated the llth of December 1869. 
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1876 mortgage by a gaardiati of the minor's property made witbont 

ShuebotT" previous sanction of the Court would not be valid. Such a 

Chcndee conveyance would not be valid any more than a conveyance by 

KAJK188BN ^trfanagerof the properly of a lunatic under .Act XXXV of 

HooKEBjEE. ^gg^^ ^^^.^^ contains a similar restriction— iTAe Court of wards 

V, Kupulmun Sing (!)• 

Baboo Mohesh Chunder C\owdhry for the respondents.— The 
guardian in this case was nbt simply a 'guardian appointed "by 
*he Court; he was the knrta of a joint Hindu family who, by 
Hiniu law, has the power to deal with his yonnj^er brother's 
Jjroperty, provided he acts in good faith and for the benefit of 
iShe minor and the alienation is for a necessity. Under these 
•circumstances, Uhe Court will protect bu honest purchaser 
for value by tiphdlding the sale. By taking a certificate, the 
powers of a xiatural guardian under the Hindu law are not 

'The af^ellatft it liixafldf a co-Rharep, tiiab he 'knowingly con<rMT6iiea tlio 

•being ^the half-brGthar of the minoF. ^rma of that seotion, and» at any rata 

The oertificaite has been recalled on it appears that the bond in qaeftioa 

'«€he gronnd df a bonA entered into "by was ezecated fonr or Ato years 

'the appellant^ by which certain joint age, and that it has been snpeeBoded 

latnioyeable property was pledged to by a patnl settlement entered into 

ane Doorga Bibee, saoh bend being by the gnardian with luU sanotioa of 

'axeCated without the permission of the Cinl Conrt. 

"the Civil Court It appears to me therefore, that the 

7he Judge <A>8rTeea 1;hat such eze- Judge had bo sufficient ground for 

* cation of the bond in a direct violation setting aside the certificate, 

of the provisioDS of s. 18, Act It sems to me that there ought to 

-XL of 185S. No doubt it is -a viola- be specially good cause vade out 

^fon of that section, in so far as that before removing from the office of 

<the bond so executed without Vn guardian and aanagar of mlaora* 

-order of the Civil Court wonld be estates a persoa who islnielf joi&tif 

hi valid. It does not follow however interested with the miftor ia th« 

that because a person has executed a management of the property, t 

bond which would have no legal force, think, therefore^ that th% orisr ol Hbm 

he must therefore be removed from Judge must be set aside with fosts. 
•the guardianship to which he has been 

appointed. It should have been made Glovjeb, J.— I also think that the 

^alear, I think, that the guardian, in so Judge has taken too narrow a view 

^azecuting -the bond, acted in bad of the circamBtances of the case, and 

"faith, or had injured, or was likely, Ithin^ no safficlent cause has been 

-ar intended, to injure the interests of shown for rooalling the certifioato 

vthe minor. It does not appear even granted to the manager. 

|1) 10 B. L. B., 364. 
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crippj^. Under somewhat aiinilir oirwmUnoes the Gontb, ia ^^* 
Al^ootoonnissa v. OoZticX; Ohunder Sen (1), dedined io disturb a shusbitp 

(1) Bf/bra Ifr. /luttoe Markby attd |fr. and gnaiidiaD, Mid m the proflent salt CHuffDSB 
/Mice A«iiM«fc C^tfndifr Mt<(«r. wm TirtoAlly to set aside the proceed- o^j-^L*. 

inge in lezeoatidm of the decree in Hookbsjbi. 
2Vie 8M 4jpril i87i. tluitmit»tk« salt noald iiotlie: and 

that the aalewM %h<niA fide one and 

ALF00T00NNI8BA (pLAiimst) «. falld» notiHftltftudmg the omisnon to 

GOLXJOK OHUNDEB 8BN and am- ohtain the Maction of the Goort. 

QilBiBa fbsfiMpiANTC).* The Kaaflif Idaod that 'thtt<e was a 

AU XL 0/ 1868, ^. 18*$a20 ^ anfficiest Ineoesdty to justify the eale^ 

(7tMtrflUaa «nfAowt Btmetion 0/ Qye and thattheplaintiffhad failed to prove 

Ooarl. fraud or oollnsion. He aooordingly 

Where a gaatdiaa had mortgaged dtsmiflBed the suit, 

^ertaia propetty of a minor withoat The JTndge held that there was 

preYioosly ohtaining the sanction of the nothing to sapport the chaige of fraud 

Coart under s« 18 of Act XL of 1858» and oollnsion ; that the alienation had 

bat it was fonnd that the mortgage been made for pressing necessity and 

traasaotion was a proper ene, and thare for tiie benefit of the eatato 1 apd that 

had since been a decree in a sait in the fact that the sale took place with- 

which the minor was properly repre- ont the sanction of the Court thoagh 

amtsd under which the property had an irregalarity, was not sufficient to 

been sold, the irregalarity as to tbe make the sale invalid aa against the 

au>rtgage being made without the purchaser. He confirmed the d^i- 

asaction of the Court was not allowed sion of the Munsif* 

toyrevaiL Vtom this decision the piiuntjiy 

Bon for a declaration of right to, appealed to the High Court, 
and for possession 0^ a share in 

certain immoveable property, which Baboo Soma CAara BaneffeB for the 

the plaintiff alleged had been alienated appellant, 
improperly iiy her mother, who had 
been appointed her guardian under 

Act XL of 1858. The plaintiflf Baboo KaU§ Mohmn Domm lor the 

alleged that her mather had, during respondents, 

teiniaorityi executed a bond in lavor ^ 
ef Gopaal Chunder Sen, one of the 

adendauts, by whioh the property in The jndgmenl of the Court was 

qaastSen was mortgaged, and subee- delivered fay 
quently sold under a decree obtained 
in asnit ^ the bond ; that the sale was 

made ivHhout any pressing necessitT, Vasebt, J.— We think that the 

and that it was invalid, as having been District Judge has disposed of this 

made without the sanction of the case rightly, and has given veiy dear 

Court under s. 18, Act XL of 1858.' and satisfactory reasons for Us deoi- 

The defence was {inJier oiUa) that sion« The District Judge considers 

the plaintiff had been a party to the that there was an irregularity in con. 

iait on the bond through her mother sequence of the guardian (not havhig 

• Special Aiipeal, Ko. 1193 of 1878, against a decree of the Judge of Zilhi 
Tipperah, dated the 13th March 1873, affirming a deocee of the Hvnsif of 
SoodhanuB, dated the 30th of Angoit 1871. 

47 * 
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isgs mortgage by a gtiardlftti notwithstandmgtlie sanction of the 

SuuBBUT Court had not been (Obtained. The ot)ject of the law is merely 

CnuifDu ^ secure bona fid&s on the part of the guardian m-deaKi^ with 

RaJkisscv the property of the minor ; and in the present case both the 

OOKBBJB& iQy^Q^ Courts have lound that the sale was bona. fide. 

The judgment of the Court was delivered by 

^ACFHERSOH, J.-*-There is but one point raised in ftis 
special appeal. The plaintiff seeks to set aside a sale made 
during his minority by his elder brotber Ashootosh Chatterjee/ 
who was his £uar4ian appointed by the Court under Act XL 
of 1858. 

The Court below bas found that the purchaser (the respon^ 
dent) did <not*act fraudulently in the matter ; that lie gave a fair 
price ;^ and -that the condition of the estate necessitated a sale. 
The question is '^whether such a sale is bad^ and can -now be set 
aside for the ene reason that the sanction of the <3oart, which 
8. 18 ofAotXLof 4858 declares necessary, was never -obtained. 
' S. 18 enacts that every person to whom a certificate shall 
have been ..granted ^* may exercise the same (towers in the 
management of theestate as might have been eKeroised by the 
.proprietor if not a minor ; and may colledt and pay all jnst 
claims,' debts an 3 liabilities due to or by the estate of the minor. 
*But no such person shall have power to sell or mortgage any 
immoveable property, or to grant a lease thereof for any |>eriod 

•obtainecl ihB Banoiion of th^ Cou^ was ndt admissible, w& think th»fc 

'under s. 18 of Act XL of 1858 objecfcion cannot prevail. But in say- 

lieforo this property was mortgaged, iog this we muBt not he understood 

Bat I think ho very rightly points as expressing any opinion that that 

out that inasmuch as thh mortgage point is open for enquiry in this case, 

transaction was a proper one, and It was found (and no doubt rightly 

there ban been shiue a decree in a fonnd^ ihat the minor was properly 

aait in whmh the minor was repre- represented in the suft in which a 

sented under which this property has decree was obtained against the 

been sold/ the objection on tlie^^ronnd minor upon thin mortgage, and such 

of that irregularity ought not now a decree under ordinary oiroamstaneei 

to prevail. would be 'OonclasiTe* 

As regards the other point, namely. The special appeal will be dismitfod 

that the evidence of the debt for with costs* 
which the property was mortgaged 
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exceeding five yearfv without an order of tbe Cinl Ck>arfc 1875 
previously obtained." This is not a simple direction that the shurrut 
sanction, of tbe Court shall be obtained*. It is. a positive declar* CatiNDiR 
ation that^ in the absence of such sanction, the guardian has no RAjKranN 
power to selk If the guardian, having. no. power to sell^ does sell, Mookcrjkb. 
does he pass a good title to. the estate t All. persons being pre- 
sumed to. know, the law, it must be presumed that the^ purchaser 
took with knowledge that^ except with, the sanction of the Courli 
previously obtained* the guardian had no powen to sell to bim« 

We have^ been, able to find, only three cases reported which 
bear at all upon the question, and. in no one of them.is.it actu- 
ally decided (I).. 

The first is Tn the matter ofthepetUicm* of, Busunto Coomar 
Ghose (2), where, the matter not arising for judicial deci^ioo, 
it is said by Ja ckson, J^ that the] gnardian in granting a 
mortgage of. the minor'd property acted in direct violation of 

8^ 18 of Act XL,, and that the mortgage so executed without 
Che order of the Court would be invalids 

The Court of Waris v«. Kupultntui Sing-^ (3) was a ease 
under the Lunatics Act^ XXX VC of 1858. The words in s. 14 
ofthat Act are the same as those in s. 18 of Act XL of 1858, — 
Ifaat the manager shall not have power to sell. or mortgage withr 
ont an order of Cburt previously obtained. Referring to this 
section, Phear and'Mdrris, JJ., have declared that,. without the 
simction of the Court, the manager can pass no good title. 

A Division Bench in. -4 Z/boiDO»nidfia.v* Oolueh Chunder Sen (4) 

declined to disturb a mortgage made by a guardian without 
sanction. But this was after a 9^it (to which tbe minor was a 
party) bad been brought on the mortgage, and a decree had been 
given in favor of' the mortgagee. 

However much we may desire to support a purchaser who has 
not acted dishonestly, and by whom a fair price has been paid, 
we think it impossible to declare- a sale valid which is made 
by a guardian without the sanction, which s. 18 requires. The 
words are very strong. It is not merely that they contain a 

(1) See also the observations of (2) Ante, p. 351. 

Markby» J. in Oopalnarain Mozoom- (3) 10 B« L. B., 364. 

iar V. Muddotnutty Gvptee, 14 B. L* (4) Ajite, p. 353^ 
Si. 21, at p. 29. 
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^^ direction that tbe sanction of the Oottrt shafl be obtained : they 
Srubbut Eiay wrthoat an order of Ooort previoosly obtained the gnardian 
CHUNMa g}u^}} ab^lntely not have the power to sell- Zt seems to us we 
BAjKimnt are bound to treat the sale as made by one having no power in 
the matter^ and therefore as bad. The purchaser who^ knowin;^ 
that he is dealing with a guardian^ chooses to ignore the provi- 
sions of the Act^ has no one bat himself to blame if he snffars 
from the consequences of his negligence. 

As^ however) the lower Court finds that the condact of the 
purchaser was not dishonesty and that he paid a fair price, we 
shall declare that the plaintiff is entitled to be restored to pos- 
session with mesne profits on his repaying to the purchaser sO 
much of the money paid by the purchaser as has been applied 
to the benefit of the minor's estate. The purchaser on being 
repaid so much tB shall be found to have been applied for the 
benefit of the minor with interest at 6 per cent, on the money so 
paid^ must give up possession to the plaintiff, accounting for 
the mesne profits for the time he has been in possession. 

The decrees of the lower Courts are set aside^ and the snif 
must go back to the Court of first instance in order that the 
necessary inquiries may be made^ and accounts taken in order to 
the carrying out of the directions we now give 

We may add that we do not think that the position of the 
purchaser (respondent) is in any way stronger by reason of the 
accident that the guardian appointed under Act XL of 185f 
happened also to be the elder brother and natural guardian (i 
such he really was) of the jolaintiff. Having been appointee 
under Act XL of 1858^ he could not longer act for the minoi 
otherwise than under his appointment by the Court. If one 
who is the natural guardian^ is appointed by the Court, and act 
under the appointment, he can have no powers other than tha, 
given him by Act XL of 1858. 



f 



The appellant will get his costs of this appeal and in the 
lower Courts. 

Appeal allowed. 
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APPBLLATE GIYIL. 



BifiM Mr JwtSee UwMt^ MtAMf. JutKes Motrii. 

MAHOMED AESAD CHOWDHEY (o9x of the Dips9Daiit8)«.TAK00B . 

ALLY (FiJLiiiTiFF).* 

«. 7^Aci XIV of i85«^ 9. IL 

Whatever may bave been the efiFeot of a. 11 of Act XIV of 1859» m U> 
extendiiig ihe priyilege giyen io a minor to his repreeentattvei a. 7, ibe 
MRMponding ieotkm ol Act LS of 1871, limits the privileges to the minor 
himself and Us repmentatlvib altsr bis death f and tfaerebre a pHrdmaer 
from a minor oanaot daim the beneit of that aeotioo* 

Suit to reooTer P0886M0II of an etdpiiatit of the vadae thereof 
and damages. 

The plaititiff alleged tliat ihe elephaat origiDally belonged to 
one Nowab Ali Chowdhry , upon whose decease in !P. S. 1274 
(lS66-67)^ it descended to his wife the third defendantj who was 
a minor at the time ; that in the same year^ on the 2nd of Magh 
(22nd January 1867J, the first defendant, Mahomsd Arsad 
Chowdhry. wrongfully possessed himself of the animal^ and that 
the third defendant on attaining her majority in F. S* 1280 
(1878), sold it to the. plaintiflf, who, on the 2&th of Jane 1874^ 
instituted the present suit for recovery thereof. 

The first defendaat^ who alone entered ai^)earanoe» pleaded 
intm' alia, that the action was burred by lapse of thne. 

The Subordinate Judge overrated this objeetion, and decieed 
the plaintifE's claim. 
^ The defendant Mahomed Arsad Chowdhry appealed to the 
.High Court. 

Baboo Joy GoUnd ^Aome» for the appellant, contended tiiat 
the cause of action in this suit aocroed on the 2nd of Magh 1274 
or the 22nd of January 1867. The suit would be barred, if the 
plaintifi's vendor» the third defendant^ waa a mi^br at the tnw 

• Begnlar Appeal, No. 322 of 1874, agafnst a decree oC the Sttbardinats 
^udgo of 2iUa ^ylhet, ^ted tho 14th September 1874. 



1875 
June 8. 
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isto Bui thnogh the lady would hare been entitled to exclude the- 

"mThommid" P««^d of her disability from tb& peHod «ofi Umitation under 8. Z 

Absao' of Act IX of 1871, a purchaser from her is not entitled to* 

V. the same privilege ; the privilege is a personal one, and onljr 

TakoobAllt. pi^gg^ on to the minor's represeotatifie in. inteiest when the dis* 
ability contin oes up to. his death. The words of s. 7 expressly 
exclude a ]^urchaser^ 

Baboo Sail}/, Mehun, Dasdy {or the respondents, contended that 
8* 11 of the old Act (Act XIV of L359)>. which made no res- 
triction, as to the death of the minor to entitle his representative 
to the privilege should be looked' at to show the mtentiou o£ 
the Legislature as expressed ins*. Z o£ Act IX. of 1871.. It is 
extremely improbable, that the Legislature ever intended that, 
whilst a minor plaintiff, should be entitled .to exclude- the period 
of his disability from the time in wbieh* he- might bring hia 
action^ a purchaser from him should be debarred from availinp^ 
himself of his vendor's privilege^, otherwise it would impose a. 
serious burden on the fneedom^of contracts. 

Baboo /oj( Q'ohthd sTlome was not called upon, to reply.. 

The judgment of the Cburt wa» delivered by 

Mabebt^ J. (who, after stating shortly the facts of the case». 
continued) >^The date' when the etephant was taken out of the 
possession of the theil owner, was the 2nd Maugh 1274 (22* Jaa. 
9ary 1967). And .whiitever be the exact nature of the cause of 
action which is put foiward inXliia suit on the part of Ae plain* 
tifiEj^ it isadmitted that the suit would be barred by the law of 
limitation^ unless the plaintiff can bring himself within the pro- 
Yisiona of s. 7, Aotf IX of 187 K. . 

It is not contended that the plaintiff himself is a minor^.bnt 
he seeks to take the bteefit of thdt section as purchaser from 
a person who was a miaor when ' this cause of action accrued* 
He is in fact the purchaser of the minoi^'s cl'aim to the elephant^ 
and of her claim to damages on account of the elephant having 
been taken out of her possession. Now by s. 4 of the Li mi. 
tation Act fAct IX of 1871)^ ever/ euit must be brought withiu 
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tbe time -flpecffied in Hie schediile, unless there 'is somerthitig ia _ ^^ 
the .provisions in s. 5 to 26 o! tlie Adt itself^ ivhich atsolves Maboiibb 
the pIainti£E from that necessitT. Growdhtb 

Itifl.not a qqestion therefore, as is argued l)efoi« ^^« ^^^^^^^ 7axoobAllt« 
by the worbs of s.7 the parohaser { rom the icinor ie ezclnded^ 
bat whether he can briog -himself wi6hia the provbions of that 
section. The general words of s. 4 are ^ufiScient to exolude 
him unless he can do this. NoWi,the£rst part of the section 
saysz-^'^If a person entitled to sue, 'be flit the time thefight to sue 
accraedy a Tninor, or insane; or an ididt, he may institute tho suit 
within the same period after the dis&bflityhaa 'c^ased^ or /wMIb 
he is at the time of the accrad affedted by two disabiRtios) aftef 
both disab^ities 'have ceased, na would otherwise Ivave beeil 
allowed {rem -the time prescribed therefc^fe in ' the third cdlamti 
of the seoond schedule hereto antie^sed?* 

Thatisa Tight xlearly "personaA and Testritrted to the iminor 
himself. Then the third dattse goes oa^<o say: — '^When his ^the 
minor's^ disability-continues up to his deafhi ki^ representativo 
in interest may institute the soit within the same perickl after 
the death 4UI would otherwise have been allowed from the time 
preaoribed therefor in thethird column t>f the same schedule/' 

> • 

The minor, therefore, or his repveeentative in interest afteif 
his death) has a special j)eiiiod alloied i» him. for bringing the 
suit. There are no words whateoeyer ins. 7,wliich would giya 
to anjr other person, .in whatever ws^y he might happen to he con*^ 
nected with the minor^ any other period {or, bringing the suit 
than tliat specified for ordinary persons. That this is tbe true 
construction of this section also appears to ^be clear, if we com« 
pare the words of s. 7 of the present Limitation Aot with the 
words of s, 11 of Act XIV cff 1S59. There the words are 
'' If at tbe time when the right to bring an action first aiccrues, 
the^personto whom the right accrues is Tinder « legal dis- 
abilityy -the action may bo brought by sucA person or his repre-^ 
sentative within the same time&c." 

There is nothing there whic^ in express terms limits the term 
'^representative'' to a representative at the death of the minor. 
Whether upon the true construction of s. 11 the word ''represen- 
tative'' can be extended so as to include a purchaser from the 
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im minor a&ing ia his lifetime, is a mstler which of coarse we ave 

'^^ "— pot at present concerned to consider. No case has been shown 

Ai»4D to VLB, in which that section has been so extended. But however 

OvowDURT ^^^ ^^y j^^ .^ g^j^g ^l^^j. |.jj^j. |jj3 intention of the Lejfislature 

TasoobAuiT. was to make the language of lAie new Act more strict than the 
language of the old Act, and to limit the advantage of that 
section to the minor himself and to his representative after his 
death. 

Some argument was acdreesed to us as to the improbabalitjr of 
the liegblatare debarring the purchaser from a minor from any 
advantage which the minor himself might have. That is noi 
a matter which can in any way enter into consideration of the 
ponstmction of a section the language of which is not in i^y 
iray aipbiguous. But so bur as this particular case is CQ^oerned, 
I think we may &irly say that we hsve no hesitation whatsoever 
id applying the law of limitation to tfale claim of the plaintiff. 
7he claim is one wbigh we should by no means encoaragej e^ep 
supposing we.do not go sq far as tp bold that it is onp whiisb is 
contrary to the policy of tfa^ law, apd therefore void. It ia 
qnite dear that it was a purchase of a very .speculative kind and at 
is by no means improbable that, what js r^Uy ineant to be tried 
under the allegation of this purchase, is some ulterior claim to 
more substantial part of the p^pertyof the miner. Therefore 
tipon this ground of limitation alone, and without^entering into any 
other portion of the case, we hold that the claim of the plaintiff 
is barred. But as there is a possibility of further litigation, we 
think it right to add that we express no opinion whatsoever 
whether the facts have been rightly found by.the Court below. 
On the contrary, we feel bound to say that the investigation of 
facts in this case has not b en in onr opinion by any means 

satisfactory 

• 

The judgment of the lower Court is reversed, and the suit 
dismissed with costs in this Court and in the Court below^ 

Appeal allowed^ 
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Bef(yr6 Mr. JvHtiw Mafht^, 

MOBQOOSOODUH DEYv. BISSOKAUTH DIT. 

l%qhi and Air, OhstrucHon to Access of^Eas&mmii^Act IX of iS7h$. 27— rp^3 
Enjoyment " as ofrighf^-^Uniiy of Possession — Eztineiion ofjEdsemenia^ ' 

TM JBIngltsh Preseriptidh Ajet (2 ^ 9Wta, iVi e. 71), s. d-^CfranUnaepeii: 
dent of User-^Nuisance, 

In ft kaii to reBtnin to dofendanft f loite o%stor^atilig t&is atidM of ligltt ai^df 
air bbionsrb oertidQ windowd 'of the pldiniiS'B hoiue, it«ppteP9d tfiai botii thid 
tenements 'had formerly oonstitated the joint property vt a Hinda isa^j, and 
that • in 1886 a partition took plaoe among the various members composing 
it, by wbioh the tenement in the oeonpation of the plaintift became separated 
from 'that oodu^d by the defendant; that' thn latter property wi^s/in 1880,' 
parohiabd hy the plabtiff jointly With one G, but undto the pirrohase th6^ 
plaiatiff took adle ponetaion thereof; that in i867i however, he 'relinqnish^ad' 
it in favor of G in pnrsnance of an award, . wherein it was fonnd the^ 
plaintifE had no right or title thereto i and that in 1870 it was pnrohased by 
the defendant, who, in 1871 and 1872, erected the obetniotions complained of" 
bt th« plaintiff. JTeH that thoagh, in the interval between 1860 and 1867, the 
pbintSS had not sn^h an estate in* the serviettt tenemeift as ' to constitnte) 
noiiy. of title in him to the two tenements, imd thereby eztingttisl^ aU easements 
between them, yet' the unity of poesession in the plaintiff during that period 
ezcladed the operation of s. 27 of Act IX of 1871, as the enjoymbnt during 
that time was tiot " of 'right." Semhls.—ln order th^t the enjoyment should^ 
be.^ olf rigUty'f therct moiMi b« an advene' exercise of it as a^^^uShst^ the berrlonb ^ 
holder. 

Act TS, of 1871 does not exclude other modes than therein provided of 
ac()fuiring' an Mse'ment by ei^oyment. / 

In thi» cftse applying this larw of prescription in foMsein Caldntttt pribrito IB/fl^ 

whioh was the English law previous to the passing of 2 and 3 Will., c. 71, .grant 
might be implied independently of iuser : and under the oirbumstanoes of the 
case, the plaintiff was entitled to such right of easements of light and air a» 

can be inferred from enjoyment, t.fl., a right to restrain the defendant from 
semmittrngany acf^ whereby the acceas of light or air should be sodlmi-" 
akhed asivitb respect to ' aif to prove* a nutencc or injurions to health, and ' 
ivfth«espe(&l to lightto rendat thtliCussr unfit for oofufoctabM bibitatiom 

SviT'for^n injanctioii' to restraiil the' defendant' froAi taber*- * 
ference with, and obstruckioa of ^ (he acoesa and nse of light and 
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i^ADBoo- i^ ^^ 1>^A b^^d ^!Q England that easements can nqw bea^uired 
foqpuN pwr ^jjjy jjy prescription nudor the Statute — TapUng r Jones (1) j an4 
JBt^Kiurm by an analogpuB interpretaf ioa of Act IX of 137 1 j it is snbmit^d 
^* that the^plalntiS ca]:^npt.aQ<][iiire a title to an ^^menjb jexcepj^ 
under the Ac|t. If , ^h^ref ore, that Ac^ applies. thiaB^itia barred ; 
for the obstrnction by the defendant admit^dlj pommenoed fia 
1871jand the.plaint was not jUed until Jane ^874. .But in tjii^ 
case there was unity of possession fropi 1860 to ^867, whic}i.bad 
the effect of extinguishing all easements between the two tene. 
menta — Addisqn qn Tloris, 4th ed.» pp« ,LS944Q ; Onletf v. ,^r- 
diner (2) and Battiahill v. Reed (3j. Besides^ the enjoyment 
under the Ajct iiinst \>o /'^as of ,in^ht/' anjl jto ^}fo ** of 
right'' it must be exercised adversely to the holder of the 
.i|er?iei^t teineioeuit. In this case, fhowever, there was a breidc in 
4ihe .continuity of .the idnjoyment "yas of rights' ^from iStO 
tol867> daring which time .the .plaintiff was Sn ppsaeaaion.of inith. 
A9nemfait0>ifor the plaintifE cannot be supposed, ^ainng tbewi tha 

owner of bot^ the tenements, to have exeroieei the rigU 
adversely to himself. No injunction oag1>t lo be isdued, ifae 
plainttfE liaving failed to prore any loss or dama^-*- STorMn ▼• 
(Gfobb (4), Jaok9M ▼« Dtdce of NeuMutU (5), Dureli r. Pr» 
ehar4 (6), and Bo&aoll ▼. Whittinghark (7). 

2Cr* Baoanerjoa in reply cited Thomas v. neiaar (8)^ Jomm v. 
mmi <9) WarhuHM v. Pairh% (10), QUm v. EaTdMia {i\\^ 
^mrt 9. fi^rwM (12),ana KaiftT. fwrmm (13)« 

V Cii/r, mdio. fwtt* 

^jiBKir, J. (alter ptating ^he f«K)t^ eo^jtipfi^) ;— TliQ 
fiijfllt qu^ftio^ thfit i^aa jto b^ de|miii^iMl|d ii^ ;tbi8 ci^ if 



(1) 11 V, L. C«^ 200. (7) L. B., 1 gh^ 4i2. 

(2) 4 M. ft W., 496^ (8) 2 Or. M. h B^, 84. 
(8) IS G. B.. 696. (9) 4 A. ft E^ 749. 
(4) 1 Oamp., 820. (iff) 2 H. ft N., 64. 
(6) 10 Jar., N. 8.«6aB;S.O.S DeO. (11) 27 U3.i%x^ CBf. 

J. ft 8., 275. (12) 7 Jur., N. S., 2tf . 

(6)L.S.,10h.,244. . . 4l8)ii.JL,6Ch^809. 
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«iiiMlitelhe|>laAtiff.kMitiiiMitoafa7 ao^t^ of light and mr 1^* 
•lifJl bjf tbeae a|mttiKeil« • Tbe detevdftiit 'hii.a eoatended trlw*"^ Madiioo-"^ 
the plttiitiS GiAKnfy dftiman eaaeniejat Df light and air under? modom Dbt 
tii4 pTov{BiM»H)f Act IS of 1871 ; and lie ar^esihat ilie iStalnte BUtoonAuva 
fan ido ftp|Ateafk)ti to %hiB ease, firsts beoaiMe there havinjr I'^m ^**' 
Qoity^ title to these premiaea in the ^aiiitftiff between the year 
n60«iid 1497, alleaaeiBentBbetiweeii the two tenementa were 
Aim Mtimgaf ahenS ; m^ f aijipg thifi, he axg^e^ that thar9 hann^ 
beto/nnity of (poaaessioti of the ifwzniaea dnriiEig fchattiiAe^ tberp 
waa for tihat period M od j/c^ment of ao ^Memenfi /aa el riglfit, 
aod^iat JiO oilfcwr cape, fterefore, thp ^njpyn^eiit of t^»e ease- 
piep^Mrpf rigH fpc tweiity years eadiog within twp years beforp 
|ihe n^M^^tipi^ pt t^e $mt> cannot be proyed aa t^e Sutnjtp 
requ^es^ 

With regard to the first point I am of opinion that the - plaiiv 
tiS Iia4 f¥)t between 1930m4 IB67 ae e^M^ oi ^'.^ajiigh ftnd 
y9p4mrfkbl<a i^t ^t^i^'^ i^. the premiaee No. ]13 aa hp. hftd in tb^ 
|WW^|sp;a If a IS^ ^^ therefo^^ aocordipgtotliernlejaid down 
]tgr L9p4 iCIo^ei w^c^f as faraa I aip.aware, ha? ^ot bee\n dep^te^ 
^m, iJ^O; e$api;nwt9 bekiee en tbe Jiwo tenexoenta werp no* 
PKbinjipifshpd, 

Bat I am of opinion that there haTing been nnity of poaaaa- 
abii> tiie iplaintiS did not daring thoao yeara^ as owaav of the 
paamiaeB |Ib. IB, enjey aa of right any easMnanit- in respect of 
tbef {aremiaea: . Ka. 18 oCwhfoh be waa the oocnpier. This 
iineatim doea i^ot appear to me to <lepend npon the natnre of 
4ieiat(|rci9|ir vbipb. : tbe plaintiff ha,f?/ia:(^^^ J8, orppp^ whetbr 
bw pp^pation VM righttaj pr Vrpi?gfpl ; it dpppnd^if. in my 
fWmms FPfto.lwb^ is fl^^lfc by tbe Statqtte vbpn^it; rpquirea that 
(ih^p, 18 ;tp bp eijiic^Tppnt p£ tbe pa^en^pnt* #s of right, and wbather 
tbp plaiflUf j^ b^d ^cb e^joymppt. Tbe quasi-possession or 
WMy^lfintpJiaii eaapnt^ti W pf right, jpst libe ,tbp possaasion of 
h^^ Qr:gop#a,4ppppda#cqprdipg tp the.bpst i^ntbpritia^ part^ 
1^^ |ac^, b# P^ljjT 1^^ ^pp^ ifttpntbp* The. pplfleappr of 

^mi or gpode mftfft ii^tepd to hold tbem on bi« own bpbalf to 

lh%e«plMioit pf my ptber pefppp, qr, iMJvwfiely^ P# i^ M( oaljpd. 
Jb^ flwaispofipfloir p^ i^i e«spment wp^tijjtend to pT^qy it 
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W< against the own«r of t\» servient tenement. It seenis to ihm 
lilADBoo. impossible that a person can intend asr dominant owner to enjoff 
•ooDCM Dki i^q easement as of right against himself as serrientoocnpier. 

BiMoiiAVTH For these reasons it seems to me that the operatiou lof tto 
Statute is excluded, and that the plaintifE must establish jbi^ 
claim, if at all, upon the law as it stood prior to the Statute* 
It has indeed been contended that the Statute excludes other 

modes of acquiring an easement by enjoymmit. But tbia* is 
clearly not so. There are no words in the Statute to wliioll 
such a construction can be given, and with.the history of Ob^ 
English Prescription Act before them, it can scarcely bo 
supposed that the Legislature here, had they intended any suob 
exclusion, would have omitted to express their intention. I 
must therefore dispose of this case upon the law as it stood 
prior to the passing of Act IX of 1871 • 

The law in Calcutta upon this subjects prior to the year 1871 
was the law of English as it stood prior to 1882, subject to snob 
modifications as the different circumstances of the two countries 
might require. By the law of England, as it then stood, tbe 
easement of light might be gained by enjoyment from time 
immemorial (that is to say, from the time of Richard II), by 
grant, express or implied, by grant inferred from modern tfser, 
and by necessity. It has been held that the circumstances m 
which the two countries differ prevent us from finding that aa 
easement in Calcutta has been enjoyed from time immemorial in 
|.he peculiar English sense of the term. There is moreover ii» 
allegation here of an express grant, nor any daim ibr any 
easement by necessity. These are also, therefore, excluded^ 
Nor has the plaintiff put his case upon the ground *of an implied 
grant upon severance, but he has proved circumstances which 
bring this case very nearly within the decisions in which it has 
been held that a grant may be implied independently of naef • 
The two tenements, Kb. 18 and No, 12, were down to the year 
1835 held as the common property of a joint Hindu lainily, 
being used as their residence ; and (as is commonly the" oaee) 
with more then one building upon it. The pteintifPe house #S8 
then in existence with the apertures which are now in question. 
The property was divided into three shares. TEd 
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ilhich contoi^s the terms ol ihe partition reoitea thi^t the three W 7g 
hmuohes o£ the family " erecting honsea and buildings did in "UI^hoo." 
Buooession reside there, and are now residing there/' ■«>»^'» ^" 

• NoWit seems to me extremely probable that upon such a ^^^Jm.^" 
pan^tition the parties weald understand each other mutually to 
grant some easements ; and if we add to this, that through six 
oak of seven of the apertures then existing, there has always 
beelb the 8«me aeoess of light and air as there was then until 
tke defendant be^^ao to build, we may, I think, fairly infer that 
sneh tesements or light and air as can be implied from enjoy* 
aent have been gained by the owners of No. 12 over No. 13. 
Though the right to the nnobstrncted access of light and of air 
if a negative easement, and though I am not disposed to depart 
frem what I said in Bagram v. Shetteranath Korformah (I) 
and Bhoohun Mohun Bannerju v. Blliott f2) about the aquisition 
of negative easements, unless compelled to do so by authority, I 
have no besii^ation in finding tha^, under theciroumstancesof this 
caoe, the enjoyment leads to an inference of right . 

80 far then the plaintiff has established his case. But then it • 

becomes n^o^sary to see what are the particular rights which can 
ib this case he inferred from the enjoyment. Here also I must 
apply the rules of the English law. No doubt this leads to 
some inconvenience* The reason for which apertures are made 
in the walls of houses in the two countries are very diffrent* 
Tn England an aperture is made chiefly for light; the son being 
Ims bright, and the air colder there, we desire to obtain all the 
Hght we can, and only to admit just so much air as is necessary 
for wholesome ventilation ; for whi^n reason we always nse glasg 
in eur windows. In this country the object is precisely tho 
reverse— to get as much air as possible, and to exclude the 
superflnons light. A comparatively small aperture will in this 
conntry light a room ; but without a free current of air a room 
W($nld very often be uncomfortable, and even nnhelthly. Hence 
the frequent omission of glass, and the numerous contrivances 
of verandahs, jilmils, chicks, hoods, and so forth, which are all 
intended to shnt out the light whilst the air is admitted. 

But unfortunately the law of England being feshioned npon . 

(l)3B,L.B.,0.C.jl8/ (3)«B.Ii.B.,a5. 
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WW the wants of tfie inBabitantli cfP thafr eolitftrjriiiwi'sptediiily 

Madroo. f&vored the aquisitibn of the ri^tto ftee acceag df' lijfht; btitf 

aotiDvnDn h,^ taken very little notice of thef rigW to freeacceM of aii*, 

BnsoNArnr 'Mi){bt and air'' bavet iodeedv^ry* (d^nrbeen iReafted aft^ olio 

^^* and tlie same- easement: the rightb^mg looked npta a** tka 
right to haire the apertnre;nnobstvnofced>ithe omier asing it for 
whatever purpose he j^leased. Tbiewaa the mode io which L 
dealt with the ease when a0Gfe88ing:the damages laBagfan^ ▼«! 
Khettrcmath Karformak (l)i but. the Ooaiftof Appeal iook a dlflEsr-' 
ent view. As i understaad Sir Barnes Peaoodk's jndgmieiit,! ha* 
considers that the right to air stands now( aa it didwhen^ Aithmdfm 
caae (2j was decided«nponthegroando{heii(1thjand thattheiGoajrt* 
interferes npon the ground of nnisHnce. This no donbt ir in strfet^ 
aooordanoe with the English law. It is the eanle: view aS' WSiS' 
taken by Lord Hatherly (then Y. G. Wood) in dsnl v\. IkB' 
Auction Mart Co<. (3), where he says:--^^^ There are' difflMlties^ 
abont the. case of air as distingaished from that of light, bvt the* 
Gonrt has interfered to prevent the totiJ bbMrnction of air/^ 
He then states that the obstraction in that particnlar case was 
* one which the Conrt would recognize ''on the gronnd of nnis-' 

ance;^' and adds 'Hhis is perhaps the proper gronnd on which 
to place the interference of the Courts although in decrees the 
words^ light and air' are often used together as if the two things 
Min^tit pari passu/' I think, therefore, I am bound by authority 
to hold that, in Calcutta, as under the English law, independentlyr 
of Act IX of 1871. the only right which can be gained in* 
respect' of air is that there shall not be an obstraction which is^ 
fl^nuisance or injurious to health. 

With regard to ligiht' thefeis n^ donbt' cdnsideriibl^ ootiflioC' 
in the rebeob Bngitsh cases, bnti' think not quite as' much' as* 
has been anpposedk It seems to be considef^d that Lord'Cran- 
worth in Clarke y. ClarkB (4) laid down principles entirely 
opposed to those which he- laid down a few months ^ after in 
Yate$ T. Jaok (5) ; and that OUtrke v. Clarke (4), and allthe 
similar caseewhtch pi'eced^d and folk) wed it, are oterrulled by 

<l>3 a li. 6., 0* C^ 18 (8) L. R.| d^Ei}. S98; att^. 2(£' 

(2) 9 Sep., 58 (4) U fi., 1 Ch., 16. 

(y 'LUa,lJCL, 295. 
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Taies v.Sack {I). fivLt\es\de^ the apparenfe improbability that ^^75 
Lord Gran worth would have so suddenly changed his opinion, Modhoo- 
and would have passed over the change without any observation, ^°®^^^ ^^^ . 
I do not thinjc the cases warrant that assumption. Of the cases Bissovauth 
on this subject^ Martin V. Goble (2) was decided before the 
Statute of William I Y. was passed. Jackson v. Duke of New^ 
castle (8), Olarke v. Clarke (4), Durell v. Pritchard (5) and 
Ebbion v. Whittingham (6) were all decided without reference 
to the words of the Statute 2 & 3 Wm. IV., c. 71. The 
decision in Yates v. Jack {1), on the contrary, was based entirely 
upon the words of that Statute. Whether it was an oversight, 
or whether the circumstances of the other cases excluded the 

operation of the Statute, I cannot say. In none of the other 
cases, however, is there any reference to the Statute whatsoever. 
All the cases, except Yates y. Jack fl), are, as far as appears ia 
the reports, only a consideration of the right which could be 
gained independently of the Statute. The Qeriea of cases, there- 
fore, which preceded Yates v. Jack (1) may, I think, be still 
looked upon as authority for what the right is independently of 
the Statute. 

The only case referred to which does not admit of this expla- 
nation is Kelk V. Pearson (7). Both the Lords Justice there 
say very emphatically that the Statute has not altered the law. 
But it is obvious that the two learned Judges take a different 
view as to what was the law before the Statute, Sir William 
James says: — *' The nature and extent of the right before that 
Statute was to have that amount of light through the windows 
of a house which was sufficient;^ according to the ordinary 

notions of mankind, for the comfortable use and enjoyment of 
that house as a dwelling<-house, if it were a dwelling-house, or 
for the beneficial use and occupation of the house, if it were a 
warehouse, a shop, or other place of business. That was the 
extent of the easement— a right to prevent your neighbour 
from building upon his land so aa to obstruct the access of 

(i; L. R., 1 Oh., 295. (4) L.U., 1 Oh., 16. 

-(2) 1 Camp., 320. l5) Id., 244. 

(3) 10 Jnr., N- B., 688 ; S. C. 3 DeG. (6) Id., 4A2. 
J., & flf., 275. (7) L. a., 6 Ch., 809. 
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^S7S sufficient light and air to sncb an exfcenji as .to render the house 
MoDHoo- substantially less comfortable and enjoyable.^' 
aooDUN Dby g.^ George Mellish says :— " Now what the right to light was 
BiBsoNATJTH proviously to the statute, and is still at Common Law, I appre- 
hend to be prefectly well established. No doubt it is princi- 
pally in nisi prius cases that we find the rules laid down^ but 
they all substantially agree. The first rule stated by Mr. Gala 
is that ' to maintain an action for obstructiug Hght^ it is suffi- 
cient to show that 'the easement cannot be enjoyed in so full and 
ample a manner as before^ or that the premises are to a sensible 
degree less fit for the purposes of business or occupation ;^ and 
he cites the case of \ParleeT v. Smith (1). That was, I pre- 
sume^ a case where the light was used for the purposes of busi- 
ness. When it is used for the purposes of residence I appre- 
hend the rule to be the same. The question is, whether the 
house is rendered substantially less fit for the purposes of occu- 
ipation than it was before. That is the right at law.' ' 

It is clear that the standard of compafision 'taken is not 
identical. One learned 7udge refers to the " ordinary notions 
of mankind ;'' the other entirely io what it was 'before. This 
seems to me to point to a difference between £ho Courts x>f 
Common Law and the Courts of Chancery as to the law prior 
to the Statute* Sir W. James agrees substantially with the 
^other Chancery Judges in bis view as to what the law was before 
the Statute in the Courts of Chancery : and in case of conflict 
that is no doubt the law that we should accept here. Whether Sir 
William James is also right in saying that the law in the 
Courts of Chancery is still tftf same since the Statute 'as it 
was before, I need not consider. 

This view of the matter relieves me from considerable diffi- 
culty, because the only decision of this Court which be^ upon 
this matter, and which is the really binding authority upon 
me, is thus reconciled in respect both of light and air with the 
decisions of the English Courts of chancery. Sir Bara«3 
Peacock lays down substantially the same rule as to interferenco 
with light as was laid down by Lord Cranworth in Clarke ▼•* 
Clarhe (2), and was adopted by the Lord Justice, in Sobson v« 

<1} « 0* & v., 488, (2) L. B^ 1 Chn App^ 1«« 






1 

i 



VOL. TV.'] HIGH COURT. 371 

Whittingham (1).. In Bagram v. Ehettranath Karformah (2) ^ 

it is said : '^ It woald btfnnreasonable to presnme that the 'owner Modhoo- 
ef the servient tenement intended to grant a right to the use of v. 
more light than was necessary for the comfortable and^oonve- Bimonauth 
nient habitation of the dwening^honse or that he intended to 
increase the valae of his neighbour's house by reducing the 
value of his own land; Principles of general convenience^ upon 
which the presumptions of right to light by prescription or 
grant depend, require that lights in a dwelling-house, which 
have been uninterruptedly used for a loDg time, should not be 
darkened so as to render the house unfit for comfortable habi- 
tation, but they do not require such a presumption as would 
impede the erection of buildings on the servient tenement, 
which would not deprive the dominant house of any degree 
of what was reasonably necessary for comfortable habitation/' 

The case of Bagram v. Khettrandth Karformah (2) lays down 
thelawindependently of the Indian Statute in accordance with the 
English Chancery decisions independently of the English Statute ; 

and this I must accept as the law of Calcutta also, namelyi that 
by enjoyment only the right to so much air can be gained as 

is necessary to avoid a nuisance, and only the right to so much 
light as is necessary for comfortable habitation. 

Though titterefore- I should be quite ready in ihis case to 
infer from the enjoyment any right the inference of which the 
law will permit, yet I am bound, by authority to see whether 
as to air the new buildings are so close to the plaintiff's house 
as to be a nuisance, and whether as to light tlie plaintiff's house 
has been rendered or is likely to ^rendered unfit for comfort* 
able habitation. ^ 

With regard tO' the building on the west, .which is finished,! 
am bound to say that I do not consider that tlie evidence shows 
either that it is a nuisancej or that it has rendered the plaintiff's 
house unfit for comfortable habitation. I thmk I cannot find 
upon the evidence either that the plaintiff will not have reason- 
ably sufficient air for health, or that he will not have sufficient 
light for comfortable habitation, and I must act upon the evi- 
dence before me. With regard to the buili^g on the east, 

(1) L. B., 1 Ch 442, (2) 3.B; L. B.,.Q. 0., 18, at p. 50. 
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1875 I thiak the plaintifE had ample ground for apprehending that 

1tfo"^Hlijr" the defendant intended completely to Mock up his windows on 

SoouN Dby ^Ij^i- gi33^ The defendant has all along been very reticent 

Bisso'^NAUTH about his intentions as to thia buUding, and even now refuses 

^^"^ to abandon the intention of building a second story on this 

side. I think Imust find upon the evidence that this would 

so leduce the plaintiff's light as to reader his house unfit for 

comfortable habitation, and that the plaintiff is therefore entitled 

. to an injunction. 

Attorney for the plaintiff : Mr. Heckle. 

Attorney for the defendant : Mr. Vittar. . 



B»fo^^ Sir Richard QaHh, Et., Ohdef Just ice, and Mr- Justice Marhhf 

1875 M. Z. MARTIN and anothbb (Plaintiffs) v. P. W. BAKER ^i> another 

August (Deitendants). 

4 <C' 23. 

""" Vartn&rshi'P''lAahiUiy of Partner for Purchases mode hy Co-partner out of 

the Scope of Partnership Business'-AppUcation of Proceeds of 

Sale to pay Parinership Debts. 

C, the msQaging member m Calcutta of a firm of which B the other partner 
was absent in England, made, unknown to Band irtthont authority from him ^ 
various purchases from the plaintiff of articles not >¥ithin the scope of tho 
partnership business. The purchases were made as for the firm, and were 
delivered on the partnership premises by the plaintiff. Subsequently the 
goods were taken to C'a house, and, together with certain private property 
belonging to G, were sold by auction, and the whole proceeds of the sale were 
paid by C to a Bank in Calcutta, to t\e partnership account with that Bank 
and were eventnally remitted to B in England as from the partnership funds, 
and applied in payment of certain bills of the firm then due. B. on coming 
to Calcutta, took over the management of the business from C. In a suit 
brought against B and for the price of the goods purchased from the 
plaintiff, held both in the Court below and on appeal that B was not liable. 

Appeal from a decision of Phear, J., dated the 2l8t 

June 1 875. 

The material facts are Bufficiently stated in the judgment 

appealed from^ which was as follows :— 
Ppeae, J.— The plaintiffs sue F. W, Baker and E. CatUff> 
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carrying on tirade and bnsiness as milliners and silk mercers ^^^^ 
under the style of Baker and CatifE, to recover Ra. 4,068, Maetin 
the value of goods sold and delivered to the partnership between b^^bb. 
the 19th and 25th days of January last. The defendant Gat- 
liff makes no defence. The defendant Bacer admits that at 
the time of the alleged sale he was in patnership with Qatliff 
carryiog .on the business of dealers by retail in drapery, 
hardware, and fancy goods ; but he says he knew nothing of 
the alleged purchase; that he was absent in England at the 
time it vras said to have taken place and continnously for a 
considerable period previously thereto ; and that^ with the excep- 
tion of certain of the goods which he names, tCe purchase of 
the goods which are the subject of suit was not within the 
scope of the partnership : that he did not in any way authorize 
the purchase of them, and that neither he nor the partnership 
is liable to pay for them. For the excepted goods he pays the 
money into Court, the price which is now claimed for them 
(Bs. 896). The material facts of the case are very simple. 
The bulk of the goods, for which the defendant Baker objects 
to pay^ are Manilla cheroots, preserved ginger, tea-pots in 
baskets and China tea. These were bought of the plaintiffs by 

the defendant Catliff as for the partnership, and were delivered 
to him as to the partnership on the partnership premises in the 
month of January of this year. These facts are practically 
beyond question on the evidence. The goods were not however 
afterwards disposed of on the partnership premises, but were, 
on the Srd of February, taken to CatlifE's private house, and 
there, on the next day, were sold 'bj auction together with a 
quantity of furniture belonging to Oatliff personally. Baker 
was, no doubt, at this time in England and did not come 
out to Calcutta until the 21st of February^ nearly three weeks 
after this event, and it is quite plain that he had not personally 
anything whatever to do either with the original purchase of 
the goods from the plaintiffs, or with the sale of them again 
on the 4th February, as 1 have mentioned. He was, by the 
terms of the partnership deed, an absentee partner, and CatliS 
was the managing partner in Calcutta. It is also proved, and 
I think'it is manifest, tiat these goods did not fall within the 
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^^^ scope of the ordinairy bti8ines8> of the parhierahipi. m alfoged 

Mabtqt by the plaintiffs in the plaint, nor erdn within the basiness of' 
Baxbb. ^^® partnership (isomewhat more extended^ though' that is> 
which ia admitted by the defendant Bkker in his^ written state- 
ment ; aad it seems to* me that no such enlargement of the- 
partnership was made- ont by the eridenee as woald' serve to- 
embrace them. By Mr. Martin's own aooonnt the dealing m> 
these things was altogether a novel proceeding on« the par^ oB 
Catliff. He was going to try something that the partnership' 
never had done before, and so it seems to me beyofid airpbssibility 
of serions question that the pnrchase which CifcAlift made from* the 
plaintiffs was not binding npon the defendant Baker By reason' 
of any partnership reliation between^ him and Oaiiifr existihg- 
at the time. 

Some attempt was made to argne that Baker mnst Be tafteir 
to have connived at or to have acquiesced in« Oatliff's' havings 
added various heterogeneous branches to the partnership 
business, it was: urged' that the fact of his doing so 'was well- 
known in Calcutta, that advertisements^ appeared in variety 
leadiufaf papers, and 1 was asked to conclhde that Bkker mnst 
have known of it, and consequently, not having stepped in to 
interfere, he must be taken to have adopted it. But in'the first: 
place I think that no sound ground is established iot- tilts argu- 
ment. All the advertisements were undoubtedly Catliff^s owu' 
acts, and there is nothing to show that they had in ftiCt ^ome to the- 
personal knowledge of the drfendant Bakerat any time, certainlT^ 
not at a time which would have enabled him to step* in and 
interfere before he did actualQr^do so. And^ even« if gionnd ot 
this kind had beea made out, stil^ so far as I uaderstand the 
facts, none of the branches which Catliff had started at the timb- 
of this purchase oould reasonably be said to have covered the- 
articles of this purchase. It is not to be said^ because he 
added a tailoring business which had been aoqjciiesced in by 
Baker, that Baker had agreed to his dealing in ginger and 
China preserves, and we do certainly find that almost as soon 
as Baker could have heard o£ the extraordinary dealings. o£ 
Catliff he cams ont to this country to stop« thent. 

Lastly it was suggested^ thottgh X thiak not verjfr «tfottgiy 
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pressed, that if "dne (ft tw/) innocetat persons mnsl suffer, that is ^^^ 

*either Baker or Martjini it shoald be Baker, because he had Martin 
allowed OatlifE to behete ia a positfion in which he could do wrong b^^bk. 
and also/it was added^ had, by settling the partnership matters 
with him, ^enabled him to get ont-of iSie way, beyond thereacn of 
the plaii]H>iffs. In a late case I had to e:ramine te^y mnch in 
detail the ^ptinciples on which eqmty^oes adjast liabilities o( this 
leind, and I think I need not dwell npon them now. It seems to 
me that if Baker is not liable to the plaintiffs for any other 
reason, be certainfly canndt be made liable merely tm account of 
the faiYcrrable position in w^ichCaftliff^tood tor being dishonest 
if he chose to be so. If then we take our stand 'on the facts 
80 far as I have just now stated them, th^ result seemd to be 
that Backer is not liaVle on the contract o^ purchase o¥ these 
goods ; dafliff was not %is agent in making it, and he, that is 
Baiker, had done notliing to ratify it. The goods did not in 
fact come to him, wete not used by him personally, or by the 
partners jointly, hi the ordinary course of the partnership busi- 
ness. But it was fuiljher proved by the evidence that the 
defendant Gatliff paid the proceeds of the auction sale which had 
taken place at his house, that is, the proceeds oC the goods and 
of his crwn furniture, into the Oriental Bank Corporation, into 
the partnersbip account with that Bank, and that the total amount 
was remitted to Baker in London, as if from the partnership 
funds in order to meet bills of the partnership which were fall- 
ing doe in England, and for the usual business of the partner- 
ship ; and it was urged that, inasmocb as the partnership had 
had the benefit of the money ari^ng from the sale of the goods 
it waa l^ound to pay for the goods. Some little obscurity was 
introduced into this part of the case by tke use of the word 
** partnership*' or^' firm" ajs if it were a distinct entity like 
"corporation?* oi^'compaiiy." No doubt among commercial 
men there is prevalent a view oE this kind, and it has always 
been a prcg'ect with law refomers at home to oonstitute a firm 
a trading corporation ^ bat it is not so at law, and in the eye 
of the law the partnership has no distinct existence apart from 
the members of the partnership- The liability of the members 
of the partnership is^ for $^, ^. (dUstinot individual liaibility 
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1875 coupled with tlie fact that each one is agent of the other in 
Mabtin partnership matters. The proposition then comes to this^ that 
Baker was bonnd to pay for the goods which Gatliff purchased 
of the plaintifEs, though he was not bound by the contract of 
purchase itself, and this because he either wholly in person, or 
jointly with CatlifE in partnership, got the benefit of the money 
produced by the sale of goods. But in like manner^ so far 
as the evidence goes, as was very pointedly observed by fflr 
Branson, Mr. Baker got the benefit of the money which arose 
from tho sale of Mr. Gatliff's paino, drawing«>room chairSi andl 
so on. I suppose however that no one would be so bold as to 
maintain that^ in the event of the piano and the chairs not being 
paid for, Mr. Baker is bound to pay for them. No doubt it may 
be said that the two cases are not strictly parallel, because the 
goods in question were originally bought in the name of the 
partnership, while it may be assumed that Catlifi's furniture was 
bought in CatlifPs own name alone. But this, I think, can 
scarcely be a material difference, at least at the stage of the 
case at which we have arrived; because we have reached tho 
conclusion that Gatliff had no authority to buy the goods ia 
the partnership name, and his unauthorized act in so doing can- 
not, I apprehend, for any purpose, bear against Mr. Baker nntill 
it has been accepted or ratified. This, as I have already men- 
tioned, has never been done, and it was not done by the act of 
Mr. Baker receiving the money in London, whether he received 
it for his own personal advantage or on behalf of the firm^ 
because at that time he was quite ignorant of the source from 
which the money came. ^ 

And if the authorities upo& which the proposition is appa- 
rently founded be closely looked into, they do not in reality 
countenance it. A judgment in Be the Port Oanning, ^c. 
Company (1), which was delivered by myself, was referred 
to, and I may say that the whole tenor of that judgment ia 
adverse to that proposition. The argument there was that 
'^ in equity the Port Ganning Company having, with a legal 
capacity to receive money ,taken money without giving considera- 
tion^ it would be contrary to all principles of equity and justice 

{1) 7 B.L<; 588, at p. 600* 
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that the Company should bo allowed to rttain it.'' This point is ^^^ ^ 

ttiQs dealt with in the j irdgmeat. ''The principal cases in the Maktih 

English Courts which have suggested this argument are fi« Baxmb. 

Phmix life Assurance Company (I), In re Oemum mining 

Company (2), and In re Corh and Toughal BaUway Cma* 

pany {d), and they seem to me to represent two distinct classes; 

one class consists of cases in which the money has been adTanced 

for a pnrpoee which totally fails^ and in which the allegation to 

repay arises solely by implication of law out of that failure of 

consideration. Such an implication will arise against a corpora^ 

tion, which, with pov^er to*receive money, has received money aa 

against an individuaU The other class embraces the cases in 

which naoney borrowed without authority has been applied to 

discharge legal liabilities of the Company; and in theae the lender 

ia allowed ia a Court of Equity to take the place the of creditors 

whose debts have been paid with his money. Of this latter dass^ 

I may remark^ Lord Justice Giffard lately spoke thu&:-*I have no 

hesitation in saying that those cases have gone quite far enough^ 

and I am not disposed to extend them/' This Judgment ended by 

holding that the receipt of money by a corporation under the facta 

of that case did not make it liable to repay* The case in which 

Lord Justice Giffar d made this remark is the case of the Naiional 

Permanent Benefit Buildiny Society, Ex parte Williamson (4)^ 

At page 313 he says; ^^a class of cases has been referred 

to on that subject; the principal of which are In re Oerman 

Mining Company (2), and In re Corh and Youghol MaiU 

moay Oompany {3), the latter 9f which was before the Lord Chan- 

x^dUaA and myself a short time ^go; I have no hesitation iu 

aayin^ that those cases have gOD& quite far enough^ and that I 

am not disposed to extend them. They were deicded upon a 

principle recongnized in old cases, beginning with Marlow 

V. Pufield {oj^ where there was a loan to an infant, and the money 

waa spent in paying for necessaries, and in another case of 

» more modern date, where there was i^oney actually lent to 

a lunatic and it went in paying expenses which were necessary 

(1 ) 2 J. & H., 441. (3) L. B., 4 Ch.,748. 

<2) 4 JDeQ. M. Sp Q., 19. (4) L. R., $ CK 309. 

{5} lP.Wii>.,55S. 
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^ ^^ for the lanatic; In sttch cases it baa been hM, tbai althoogli 
MAsnv the pariy lending the money conid maintain no action, yet 
Bakkk. inasmnch as his money had gone to pay debts which wonld be 
recoverable at law, be oonld come into a Conrt of Equity and 
stand in the place of those creditors whose debts had been so 
paid. That is the prfaunpal of those cases. It is a very dear 
and definite principle, and a principle which onght not to be 
departed from.'' 

If that princij^e were applied to the present case, it wonld 
eat down the preposition to sometiiiDg of this form, that as 
the money realised by the sale of the^plaintiPs goods went so 
pay off ciertain debts of the partnership, Mr. Baker, as a mem* 
ber of ike partnership, is bonnd in equity to allow the plaintiff 
to stand in the shoeft of the persons whose debts weie paid 
off. 

Welt, let it be eo; in whose shoes will Mr. Martin staadt 
!Accordingto theeridence before the Court of some nnknowa 
creditors in Londoa, and then only to the extent to which the 
money has gone in paying their debts. At the very ontside i4 
wonld be the money realised at the anction-sale. Bat that is 
not wh^t tile plaintiff is suing .fer. He sues for the price ol 
.goods sold, a very different thing from the price realised by 

^ them at the auction-sale. In truth, the plaintiff has not pat 

his case on that ground at all, and he has given no facta npoa 
which the Court conId convert his suit into one of that kiad% 
The leading case of Marlaw v. PitfiM fl) was distinctly plaoed 
upon the footing which the Lord Jcrstice mentions. The Master 
of the Bolls there held that th% lender of the money shodid stand 
in the position of the person paid, that is the creditor, and 
should recover in equity as the other should have done at law. 

When I say that, in order to get the benefit of the cases, the 
proposition muist be cot down in the way I have saggested, I^ 
desire to guard myself from beiog supposed te express the 
opinion that the principle of this class of cases, in which au 
advance of money was the subject of the suit, conld be applied to 
a case like the present, where the subject of suit is goods sold 
«oddekvered. I only mean to say that if that principle be 

(1) 1 P. Wm., 668. 
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spplied^ it aeems to me that it fails to gire the plaiutiff?* a canse ^^^ 
of flbotion in the present case. There is no creditor broaght Martin ' 
before the Court by the evideoce who would hiipself be able to bakbiu 
recover against Mr. Baker if bis debt had not been paid and 
in whose shoes the present plaintiff wonid be entitled in equity 
to be allowed to stand. 

On the whole then I am of opinion ib^t tbe plaintiff's 
snit ^Is for those articles which Mr. Baker objects to pay 
for. I think I mi^t yield to Mr. Jackson's claim for the 
two Japafiese vases Bs. 35» A decree may therefore be 
given for the plaintiffs tor this amonpt wbioh^ under the circnm- 
stances of the case^ is a nominal decree. I think the plaintiff?' 
are entitled to costs of suit np to the time that tho money was 
paid iu to Gonrt j and^ re/a^rd being had to all the circumstances 
of tba case« I mast order each party to pay his owa costs fipin 
that time. Tho cost wt 11 be taxed on scale No. 2. There wil^ 

* ^ • • 

be a decree for iho full amount with ooats onvsoale No. 2 against 
the defendant Catliff. 
From this decision the plaintiffs appealed. 

Jlfr^ W. Jacbronv. for the appellants^ contended that the 
defendant Baker was lia\>le in the present suit on tbe principle of 
the cases in which iti. bad been- .decided that an action will lie- 
for money lent to an infanii to purchase necessaries^ if. the 
money hss actually been expended in purchasing such neces- 
saries ;see Elli^ v. Ellis (i). That principle was that a person 
who has received the benefit o£ the money lent or neces- 
saries supplied cannot repudiaftTe liability* In the present 
pase it is submitted thatas the firm, had the benefit of the 
money realized by the sale- of these goods, inasmuch^ as it 
went to pay a debt of the firm to the Oriental Bank^ they, 
a re liable to that extent to the plainti£b who are entitled to 
stand in the place of the Bank* So, though by common Jaw 
a person cannot receive from the husband money advanced by 
him to the wife to enable her to purchase necessaries, yet in a^ 
Court of Equity such a person is entitled to stand in tbe placo 
of the person who actually supplied such necessaries,, and to 

(1) 1 lid Baym., S44. 






• 



V. 
BAKMk* 



880 BBNQAL LAW BEFOETS. [TOL. iV. 

i^^ft reeover from the bcisband sach earns adranced to the wife as havd 
MjiBTiBf been applied ^o the purchase of necesaari^s-^J^TMr 7. Morris (1) > 
Bee also Lindley on PartDorship, voL i, 3rd ed^, pp« 286 and 
377, and the cases there cited of refund ordered of money 
received by companies without consideration^ [Mabkby^ 3* 

The refund in all these cases was made out of the funds of 
the company, not those of any individaulj^ The defendant 
Baker has taken over all the assets of the partnership. The 
principle of the cases appears from the context to apply ta 
partnership as well as companies : the section is headed 
'^ Liability of partnerships, and companies in respect of contracts- 
not binding on them^ but of which they have had the benefit 
and the conclusion is that in equity they are liable^ thoftgh not 
in law> see Pare v, Ohgg (2), though certainly it seems to 
be admitted that the cases of In re Phniz Life Assurance 
Company (8)* In re Cork and Touffhal Railway Company (4),and 
Be Magdalena Steam Namgatum Company {b), have gone to 
some length ; see In re National Pei^manent Ben^t Building 
Society (6). [Mabebt, J« There the principle is not applied 
to partnerships.] See Jenner v. Aform on appeal (7)9 
Harris v Lee (8), Ma/rlow v. Pitfield (9), and In re National 
Permanent Benefit Building Society (6). The form in which 
the plaintiffs have stated their cause of action does not preveat 
their obtamng relief in e({uity. 

Counsel for the respondents were not called upoD. 

Gabtb^ 0# J.— (After shortly stating the focts, continued/: — 
^e plaintiffs now appeal fromb this judgment ; and they put 
their case upon this novel ground. That although Gatliff had 
no authority^ direct or indirect » to purchase the goods in ques*' 
tion for the firm^ the firm bad the benefit of them in this way. 
After Gatliff had bought them from the plaintiffs^ he soTd 
them with other things of his own by auction ; and the proceeds 

(1) 1 Drevr. A Sm., 218 ( 6) L/B«> 5 Oh^ 309. 

(2) 29 Beav., 58». (7) 3 DeG. F. & J., 45, 
(S) 2 J. & H., 441. (8) 1 P. Wms., 482, 

(4) L. B.. 4 ah., 748. (9) Id., 668, 

(5) John,, 690. 
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were putd into the firm's aocoimfe ad tbe Cfcpiental Bank, who ^"^^ 
were their bankers and to whom they were at that time largely Maktin 
indebted. It was therefore argned by Mr. Jackson,, that as- the Bakxb. 
firm had the benefit of these goods to the extent of the sum which 
they realissed at the auctk)n^ and as that sum went te pay the 
Oriental Bank a portion of the firm's debt, the plaintiffa had a 
right to that extern b ta stand in the place of the Oriental Bank^ 
add to recover from both defendant* the amount which the^ 
Bank received. 

In Bopport of this argument^ our attention> Bae been caUed to» 
several authorities^ some of which were commented upon by 
Pfaear» J., in the Court below ; bat u^pon- considering those* 
anthorities, we find nothing to justify us in applying ov ez4iend- 
ing the principles upon which they proceeded, to the presenir< 
ease. 

It is perfectly trne> that where money has been advanced^ either* 
by loan or otherwise^ to individuals or companies^ under circum^ 
stances whicli preclude the persons advancing the money from> 
recovering it at law from the recipients^ and that money hae 
been applied in paying the debts of bona fide creditors^ ef the* 
individuals or companies to whom it was advancedv Gourts of 
Equity have in some cases allowed the persons so advancing ther 
money to stand in the place of the creditors, and to recover' 
their money from the recipients*, as equitable assignees of the 
debts so paid off. But the tendency of modem' decisions uok 
donbtedly has been to confine, rather that to extend^ the princi' 
pie of these cases— 1 Lindley on Partnership, p. 878, and the- 
observation of Ziord Justice GiSard in the Ifational permanent 
Benefit Building Society (,l)-*-and it appears to us, that to 
allow the plaintiffs in this suit ta succeed va their contention^ 
would be to extend that principle far beyound any safe limits.^ 

In this case the plaintiffs have not advanced any meney at alL 
They have sold goods somewhat iDcautiousIy to Mr. (JatlifiE 
during the time that his partner wae in i^gland, without taking- 
any steps to ascertain whether the nature of the business carried 
on by the firm warranted them in supposing that Mr. Catilff 
had any right to pledge his partner's credit^ and now having: 

(l)L.B.^5Ch.«309: 
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1676 fonncl tliat Mr. CatliS had no snoh rigbt^ Md hayisig ascertained 



Maetin tkat the goods had been resold by Ofttiiff^ and Ihe proceeds 
BiJUR. paid lo the firm's aooonnt at the Oriental Bank, they seek to 
plaee themselves in the position of th» bankers, a«d« as their 
assiognees, to recover from* Mr. Baker the araonnt realised by 
the resale of the goods. This wonld indeed be stuetching the- 
principle of the oases t^ which we have referred to a very^ 
alarming extemt, aad one to which we certainly cannot give oor 
sanction* 

Apart, however, from this considerationi the form' in whick 
the plainiifis' daim is staged npon this record, appeara to ns to* 
raise a very seriona obstale in the way of his present contention. 
He has soed the two defendanta as co-eontractoM in the nsnaL 
way for the price of goods sold^ He has recovered against one- 
defendant the whole of his demand^ and against the other 
defendant a part ef his demand^ npon that basis ; and now he pro* 
poses to ehange the nature of his dain entirely as against one of 
the def endantsr and to m ake him liable, not for the price of the 
goods sold, bat for the aqM>«nt of the proceeds of the goods 
which, proceeds he daims in a totally diffeoeiit character fronk 
that in wbidk he brooght his snit^ in whicb latter character he- 
hae recovered the whole of his claim- against one defendant, and 
a portion of it agoinet the other. 

The appeal most therefooe be dismissed with* costa on scaler 
Ko.2. 

Appeal iUmiued. 

Attorneys for Ae appellaatsr HEessrs. YertwnMa and Jio9$^ 

Attorney for the vespondents ^ Mr. EechUi. 
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SADASIVA PILLAI (PiAiH'nrf) v. BAHALINGAPILLAI 

P. C .• 
[On t^pmI from flie High Com* of Jodicafcare ftt Madns.] 1875 

le< XXnioy lMt,«.ll— Jbieii)i»ii^llM« ^roJI»« «kA iHiear««e— IStUtppeL SSL 

In iKmAtminif the firoTiiioiu oi fl. 11, Act XXIII ol 18A, tiotiritli^ 
^itandiDg certain earliar detiifiona ta « contrary effect, «11 the tndinn High 
^oMa haVe now redognvted It to be aettled law that^ where the decree ie 
«8il«Ct toaehing lAtefeaft^ or tteaiie profiti, atilitoeqiioiit to the SnatHnition of the 
•sniti'tbo Cottflt 'exMtfling the deene «annol, mder %kn aeetioa In <qneati«H 
-aaseaa or give ezeoation fOr anoh intereai, ormoane prefita, Wtthat the 
t-pUuntiff'ia at liberty to -aaaeit hia righta thereto by a aeparate anit. 

The Jndioial Gonnaittee Of the 1M^ it/OttnOfl, ahhotagh ^dP tiphliom that, 

^ the matter bad beenna integra, the ipioTiaioDa^f the aeotien might hayo 

admitted of different Interpretation being imwHling te mm «oimter to a 

•long Bhd bdnoaripent ootirse of deoidott of the Indian Oeiw<ta ift what is t^lly 

>n mere Matter of proaedare aMejilted thia OoHatrnetloe of the law aa bindhig. 

The plaintiff dbtained a decree for the iMaaeaaioa -of 'wMim. laada, with 
weaae paofita np to the 4ate of -aoft. No<olaim waamade in the plaint 
for nneane proflta aocming <diie after the date of aait, and ike decree waa 
-aAent'lnreapeot theredf. Ao'i^ppeal againat the •decree haying been bronght 
'by the defenditait^ eiceoiitioii Untti from time te time stayed by the Coart tm, 
the defendant rgtTing aeooritif, to aibidto the ^eveirt of the appeal^ for the 
exeotitioD«oftfae decree, and lor pa^nent of tbe vieaneprofita aooramg^ while 
the plaintiff remeined ovlt of poaaeaaion. The decree baring beam 
confirmed on appeal, thepkintiif •appli^ lor «seootioa fm ceapeot of the 
interim meMie prOffta. ^ 

MM ifi 4^e Oomrt %el(:Nr th^ « thena were not fronted fbrhythe 
deorte, they eotdd not, nnder a. H, Aot XXIIl %f 1861, be swarded hi 
esecatioe, b«t mnM be made the anhjeet "of a asparate antt. • 

SfM by the JnoJoialOommMtee that %he prooeediqga whereby the defend- 
ant led the Goort te atay exeontkm and 'contiirae him in poaaeaaion 
Inid 'him vnder an obligation to acoomnt in the airit for tbe mesne profitp, 
which he engaged to yray ; end that ibia oblSgaticRi was eapa\>le of being 
•enforced hy proceedings in 'exeontion, notwitbatandiilK the conatraction 
.^en by the Gonrt to section 1 1 ) since eyen if the defendant's liabili<l(y to 

"• PrentU: SiR J. W. Ooltils, Sui B. Pbicogk, Sir 1L K SszfH, and 
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leeooot W8re not to be eonaidered "ftqnoetioii relatiog to (lie eseeatio&of 
the doeree,*' within the meaninf ef the eecdeo, lie was, in ttoy case, pie* 
claded hj the ordinary prinoiples of estoppel from oonteodieg thai the 
meene profits in ^neetion were not payable under the decree. 

Where a Court has a general jarisdiction OYer, the snbjeot-raatter of m 
claim, parties may be held to an agreement that the questions be^eea 
them shoold be heaid and deiexmined by proceedings oontraiy to ibo 
ordinary cwrtiu cviriet. 

The case of Rtani r. Th0 Attom^-Oe^trai ^Qtbrattar (1) approved. 

• 

Appeal af^ainst an order of the fiigb Court of Judicature 
■at Madras /MoBOAVi C«J., and IiiHBat J.}« dated 28th 
June 1S72 (2), reversing an order of the Civil ConrV of 
Cnddalore, nnder which the plaintiffy now appellant^ hfkl, in 
•execution of a decree of the said Civil Court, aa altered and 
amended by the late Sadder Court of Madras, been awarded 
certain mesne profits not specifically provided f^or in snek 
decree. 

The facts of tlie case were the following :-— 

In (tbe year 1858^ the appellant brought a suit in the Civil 
iCourt of Cuddalore against one Chiddunbrnn Pillai to enforce 
ilia right to a share in certain family property. Among the 
stems of his -claim as set forth in his plaint^ was a demand for 
ihe mesne profits of certain .land for the Fnsli year 1267^ 
ibeing tl^ year preceediug the date of his suit. He made no 
«cUim for mesne profits accruing after ihe date, of suit. Oa 
■the lith June 1859> the Cuddalore Court gave a decree 
recognizing the plaintiff's right to the possession of the laaads 
in ^uestion^ ^nd awarding him mesne profits for the Fusli 
^ear 1267, as claimed in his plaijit* Nothings however, was said 
in the decree as to mesne profits accruing subsequent to the date 
of suit. Against this decree both parties appealed to the Sudder 
Court, — the defendant on the whole case, the plaintiff as not 
•having be^a allowed a shsire in certain portions of the joint 
•estate to which he contended that he was entitled. 

Wihile these oross-appeaJs were pending, the plaintiff, in a 
petition to the Cuddalore Court, dated the 8th December 1859^ 
applied that the defendant might be required to furnish eecnrity 



X1J.L.B.,5P.C.,516. 
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for tlio amount of tbe decree which had been passed against 1875 
him, wiih costs and interest thereon ; and^ f arther^ for the mesne sadasiva 
profits of the Fnali years 1268 and 1269, inasmuch as h<^, tho ^^^^^ 
plaintiff, was still being kept out of possession. In a counter- Bamalinqa 
petition, dated 20th December 1859, put in by the defendant, 
he admitted his liability to give security, but only for the 
amount actually decreed, and not for mesne profits the amount 
of which had not been ascertained. The Civil Court, overruling: 
these objections, passed an order in accordance with the plain- 
tiff's petition, requiring the defendant to give securifcy for 
payment of the mesne profits for the Fusli f years 1268 and 
1269 in addition to those of the Fusli year 1267. The defendant 
executed a bond to thia effect on the 26th January 1860, and 
no steps were afterwards taken by him to set aside either the 
bond itself or the order of the Court under which it wits given. 

The defendant's appeal to the Sndder Court against the decree 
of the Cuddalore Court was dismissed on the 29th August 1860, 
and pa the 24th September foUowingi the plaintiff's cross-appeal 
was decided in his favor, the Sudder Court modifying the 
original decree, and awarding the plaintiff a sum in excess of 
what had been allowed in the lower Court. In all o&her 
respects the decree of the lower Court was confirmed. 

Subsequent to this decision of the Sudder Court, the plain- 
tiff, in contemplation of the defendant's deciding to carry 
the case on appeal before Her Majesty in Council, again 
applied to the Cuddalore Court, by a petition dated the 11th 
December 1860, praying that execution might issue against the 
defendant, or that he might be ealled upon to give security 
for so much of the modified decree as* was not covered by the 
previous bond, and also for the mesne profits of the Fusli 
year 1270 with interest thereon. In a counter-petition, dated 
the 10th January 1861, the defendant objected to the plaintiff's 
valuation of the mesne profits of the year 1270, which had not 
then been ascertained, and to the claim for interest on mesne 
profits ; but declared his readiness '^ to furnish security for 
the amount awarded to the plaintiff by the appeal-decree, and 
for the produce which may thereafter be reaped, • . . . 
what the actual yield of the produce is being a question which 
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^ ^^ must be reserved for decieion upon am investigation in tlie event 
Sadasita of a final execution being tbereaf ter had.'' 

ff. On these petitions an order was passed by tlie "Cuddalore 

Bahaxinoa Court, directing tbe defendant to execute a further seonrity^ 

covering the mesne profits of the Fnsli year 1270, This was 

done' on the 19th Maroh 1861, and execution of the decree 

was stayed* 

In the year 1862, while his appeal to the Privy Council was 
pending, the defendant 'died, but the proceedings were revived 
by his son and heir, Bamalinga, the present respondent. 

On the 29th January 1868, the plaintiff petitioned the Gudda* 
lore Court that security might be taken from the said Bamalinga 
for the mesae profits of the Fasli years 1271 and 1272, and that, 
en his failing to give such security, he, the plaintiff, might be 
permitted to take out execution, A counter^petition was S\€i 
by BamaliBga, in which, without resisting the application for 
security, he merely objected to tiie mode in which the pll&intiff 
had calculated the mesne profits for the said years, and claimed 
to be credited with a burplus amount of security given under 
his father's bond of the 19tfa Maroh 1861. An order of the 
Court was thereupon made^ in compliance with which the res- 
pondent executed the security bond of the 25th April 1863, 
which will be found set forth in their Lordships' judgment fl). 

On the 4th February 1864, the appeal to Her Majesty in 
Council was rejected (2)y and the decree of the Indian Courts 
confirmed. 

In August dt the same year, the plaintiff applied to the 
Cudddore Court for execatioft of his decree by delivery to him 
of the lands, Ac., in disprfte, including in his claim the mesne 
profits for the Fnsli years 1261 to 1278. He also claimed a 
farther sum by way of interest on these mesne profits. In a 
counter-petition, dated the 14th October 1864, the respond* 
'Ont did not dispute his liability to acoount for mesne profits* 
but suggested that the matter might more properly be settled 
cither by a compromise or by a regular suit. He repudiated 
however, the claim for interest on mesne profits as neither 
•warded by ibe decree nor provided for by the security bonds. 

a) F<mt, p. 400. (S) See 9 Uoore's L A. M6. 
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After oonsidering these petitions, the Ouddalore Court, on the }^^ 

4th Jsn|Uhr|; 186&, ^' ordefed that process of exeoutton do issue Sadasiva 
ibr whafell'iM^yided for in the decree;'^ and on the 6th of the ^Z 
same montft^ a warrant was, accordingly, ijBsoed for exeontion in B^alikga 
respect of the monejr paf able nnder the decree, in which war- 
lant the pxBf^oe profits for the Fnsli year 1267 only were specified^ 
The amount of this warrant was duly paid by the respondent^ 
The delivery over to^ the plaintiff of the landed property 
kicladed in the decree was not finally completed tmtilthe 
banning of 1866. In the meanwhile no appeal was preferred 
by the plainttfl against the4)rder passed by the Ooddalore Gbnrft 

on the 4th Janoary 1865, nor any objection taken to the terms 
of the warrant which limited exeontion in respect of mesne 
profits to the mesne profits of Fasli 1267'» No steps were taken 
by the plaiotiff to have esecotion for further mesne pro^, until 
the 16th Jaly 1867, when in a petition to the Caddaloro Court 
he again asked for execution in respect of the mesne- profits 
of the Fnsli year 1268 to 1273, yntix interest^ treating these 
as portions of the decree for which the exeontion sought in his 

petition ci the 20th September 1864 had not yet been given 
him, Farther petitioas to the same effect were subse(|uentl7 
presented by the plaintifE. On the 25tb April 1868, a counter^ 
petilioii Was filed by the defendant^ in which he says i-^" The 
pkintifl now claims mesne profits for the year subsequent to 
tiie decree. Though t&is petitioner is bound to pay the same> 
still the amoant adked by the plaintiff is excessive, and haa 
been fixed hj him at his pleasure. This is not proper. The 
Court should show a good deal 'of mercy and pay a good deal 
of attention in this matter ; for it cannot be the intention of 
the Court of Justice to subject a man who had once suffered 
a very heavy loss in a certain matter to the further loss of 
a large sum.'' In the same petition he also says : — '* Every 

security bond executed by the defendant clearly provides 
tiliat he would submit to any amount which may hereafter b^ 
deterxhined by the Court/^ 

On the l&th April 1871, the Judge of the Cuddatore Court 
appointed a commissioner to report on the amount of the 
mesne profits of . tiia Fus(Li years 126^^1274^, and on the 
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^^^^ 20th July 1871 the commissioner reported that a sum of 



Sadasiva. Ba. 23,455 was dae to the plaintiff \n respect of saoh mesne 
^'^^^^ profits. The defendant^ in petitioning against the finding of the 



V. 



BAMALiiraA oommissioner, confined his objection to.the amovnt of that find* 
ing, which he alleged was excessive. The plaintiff^ an the otiier 
hand; presented a petition, complaining of the commissioner's 
finding as being too small. 

On the Slst Janoary 1872, the Civil Jndge passed bis final 
order, modifying the amount found to be doe by the oommia- 
sioner, and awarding the plaintiff the sum of Be. 36,228 as Hiesne 
profits for the seven years from Fasli 1268 to Fosli 1274^ together 
with coats in execution and the oosts awarded by the Privy 
Conncil. The Judge disallowed the ekdm for interest. 

Against this order the defendant at onoe appealed to the 
High Court at Madras^ for the following, among other reasons : 
that the mesne profits in question were neither asked for in the 
plaint nor awarded to the plaintiff in the decree, and the Jndge 
therefore had no jurisdiction to award them nader s. 11 of 
Act XXIII of 1861 ; that no stamp duty had been paid by 
the plaintiff on the amount claimed by him as mesne profits ; 
and that his claim for mesne profits for more than six years^was 
barred by the law o£ limitation. 

On the 15th June 1872, the plaintiff also put in a memoran* 
dum of objections to the order of the Civil Jndge, the chief 
of which objections was that the Judge had not awarded 
interest on the amount allowed as he ought to have done. 

On the 28th June 1872, the High Court reversed the order 
of the Civil Judge, and declared that under the decree mesne 
profits subsequent to the year 1S58 were not recoverable. 

From this decision the plaintiff appealed to Her Majesty 
in Council. 

Mr. Leith, Q.C., and Mr. 8. 0. Grady for the appellant.— 
This appeal arises out of a previous litigation, in which the 
Privy Council passed an order affirming the decree of the 
Indian Courts (1), under which the appellant was declared 
entitled to the possession of certain lands with mesne profits 

(1) Bee 9 Moore's I; A^ 506«.511. 
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up to the date of auit. The question now is \7l1ether in execn- ^^^^ 
tion of that decree tber appellant can realise mesne profits Sadashta 
aocmingf snbseqnent to the date of the sait with interest thereon^ p^ 
no order in respect of such mesne profits or interest having been ^^^[[^1°^ 
made in the decree itself; or whether he mast bring a 
separate snit for their recovery. The dispute is as to the 
mesne profits of the Fnsli years 1268 to 1274^ 'a period of 
sc^n years. If the plaintiff's remedy is by suit and not by 
way of execution^ that remedy has probably been lost by 
limitation. The objection that the plaintiff ooald not recover 
in execution was not taken in the earlier stages of the pro- 
oeedings in the lower Gonrts. The defendant did not then deny 
his liability for the mesne profits accruing after the date of suit 
he only disputed their amount, and be agreed that their 
amount should be determined by the Court. The amount 
having been fixed«by the Court after taking evidence^ the 
defendant is bound by that finding. 

The Madras Court has held that the mesne profits and 
interest claimed sre not recoverable in execution. This decision 
is wrong on two grounds: firsts because it proceeds on a 
wrong interpretation of the enactments on the subject; second, 
because the parties were bound by their own proceedings to 
submit to the award of the Court executing the decree. 

As to the first point. An order decreeing possession carries 
by its own force the right to mesne profits, although the order 
gives no direction as to these; see the Judgment of Lord Cairns 
in the case of fio/a 2/{b7miu{ Singr. Maharaja Lichimjmr Sing 
Bahadur (1); and the right to 'interest follows on the same 
principle. Before the Procedure Code was passed^ Courts exe- 
Cfuting decrees had wide powers vested in them for awarding 
mesne profits accuring pendente liie. These powers are 
recognized 'and continued in s. 11, Act XXIII of 1861. 
In construing this section, the 'earlier decision of all the 
Indian Courts recognized the powers of Courts executing 
decrees to award me^ne profits ; see the case of Chennapa 
Kayvdu v. Pichi Beddi (2). Narayana Aiyan v. Srinevaaa 

(1) 6 B. L. B., 605; 8. 0., 13 Moore's I A.i 490. 
(2; 1 Mad. Q. C. B., 463. 
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1876 Aiyan (1), Lakshmi Narodimhalu t. Srindvasa Bau (2), and 
Sadasiva Virasawmy Mudali v. Jfanommatty ilmrftal (3), decided by the 
PitLAi Madras High Court; Jiva Pattl Bahimwa v. Malukji Maru 
Bamalinoa Nathuna (4), decided bj fche Bombay Coartf Munofwwb Hookum^ 
Bibee v. Ehajah Mahomed Moosa Khan (5) and Beer Ohttnisr Joofr 
raj V. Bam Coamar Dhur (6)decided by tbe Calcutta High Oourk' ' 
and Oonker Bass y. Seera Singh (7)» deoided by tbe High 
Court of the N. W. ProviDoe^. The eouree of tbe decisiob 
has, howeYer, been altered siaoe the jadguxent given by a Full 
Bench of Calcutta High Court in tbe case of Moosoodttn 
Loll v. Bheekari Sing (8). This judginent proeeeda- 
on the view that s. 11, Act XXIII of Id&l, refers. obIj 
to cases in which the payment of mesne profits or interest faB» 
been provided for in the decree under eis. 196 and 197 of 
Act YIII of 1859. This is an uudua restriction of tba meaning' 
of the words in s. 11 ^'payable in respect of the subject-matter 
of a suit/' These words ought not to be interpreted merely 
to mean '^payable under a decree.'^ Tbe section provides not 
only for tbe case of interest and mesne profits awarded ond^r 
a decree, but for 'cases in which the decree has been silent aa 
to these. The cases of Subba Venkataramaiyan v. Subruya 
Aiyan{9)f Badhahai v. Badhabai (10), and Eur Chum Lai v. 
2V>ora&£&an (11), decided respectively by the High Courts ot 
Madras, Bombay, and the N. W. Provinces, merely follow Abe 
Calcutta ruling. 

As to the second point* Whatever construction is to be pot 
on the section in the question, the respondent is bouiid to carry out 
the engagement which his father and himself entered into as the^ 
condition of their being continued in possession. The securitjr 

bonds which they gave from time to time were not merely written 
agreements between parties, but were obligations which the- 
resposident and his father came under to the Court to abide by it» 

(1) 2 Mad.H. C. B., 435. (6) 6 W. E, Mis.,. 2^. 

(2) 3 Mad H. C. R., i87; (7) 1 Agra H. 0. B., 141. 

(3) 4 Mad. H, 0- R., «2, at p. 41 . (8) B* L. B., Sup. Vol.. 602. 

(4) 3 Bom. H. C. B., A. C, 31. (9) 4 Mad. H. 0. B., 267, 

(5) 6 W. B., Mis., ] 4. (ID) 4 Bom. B. C. B., A.O., IBl. 

(ll)2AD.ttaa.,176. 
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iSetermination. If the respondent was dissatisfied witk the terms 
which the Gonrt offered him^ he could have appealed sp^ainst the Sadasiva 
order of the Court. Havinjf accepted them, and having had the ^^^ 
benefit of them^ he cannot now be allowed to repudiate his part Eamaliitoa 
of the contract. The effect of the security bonds is to put the '^^^^' 
case on the same footing as if mesne profits had been awarded 
un^ter 88. 196 and 197 of Act Till. 
'Interest on mesne profits is not provided for in the bonds^ 
but the right to interest is consequential on the right to mesne 
profits being established, in the same way as an order of the 
Privy Council for repayment of the sum paid in satisfaction 
of a jadgraent implies repayment with interest— fiod^^r v, Th^ 
Campteir d'Eacompte de Puria (1). 

■ 

Mr, Jl £. K^rton and Mr. /. D^ liayne for the respondent.— 
It waa open to the plaintiff to have asked in his plaint for 
mesne profits from the date of suit to the date of his being 
restored to possession. Though he did not do so, it was still 
.competent to the Civil Court in making its decree to award 
mesne profits from the date of suit^ and to direct their ascertain* 
ment by the Court executing the decree. On the Court's 
emitting to do this^ the plaintiff might have proceeded by appeal 
or review to have the decree amended. None of these courses 
having been followed, the plaintiff must be taken to have 
vcoepted the decree as made, and to have been content with 
such relief as it provided. The question, therefore, is, can he, 
mider the decree which he obtained, have execution in respect of 
mesae profits, as to which the dedree is silent? Whatever views 
may formeHy have been entertained by the Indian Courts, 
their construction of s. 11, Act XXIII of 1861, and ss. 196 
and 197 of Act VIII. of 1859, is now uniform, to the effect that 
these section must be read together, and that they do not admit of 
mesne profits being given in exeontion where they are not pro- 
vided for in tho decree. The decision of the Full Bench of the 
Calcutta High Court in the case of Moaoodun Lall v. Bheekaree 
Singh (2), which has been followed in all the other Presidencies, 
was no innovation in procedure; it refers to previous cases in which 

<1) ? aioore'fl P. a (».&) 314, (?) B. L. B., Sup. Vol., 602. 
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1875 tlie same view had been taken. Bajah Tek Narwin Singh v 

SiOABivA. Furhng (1) i3 an earlier case to the same effect. The plaintiff's 

'^^' remedy was by a separate snit. Bahoo Oouv Kithen Singh ▼• 

Eamalinoi Sahay Fuheer Ghund (2), Baboo Issur Dutt t^ingh v. Alluck 

Misser (3)^ and Protap Chundra Burtia y. Rani Swamamaye (4). 

The words'' payable in respect of the sabject^matter of the snit." 

nsed in s. 11, must be understood to mean ^' psyble under 

the decree ;'* see the explanation of Phear, J., in JBaramo- 

hini Ohowdrain v. Dhanmani Chowdrain (5). [Sib M. 
SMiTH.-^Does not this constraotion make the seOond clause of 
the section illnsory T The first clause of s. 11 seems to cover 
both s' 196 and s. 197 of Act YIII, amd the second clause to 
point to something more. " Payable^' as used bhere rather 
ezclndea the idea of a decree. If there be a direction for 
payment in the decree^ there coald be no Separate suiti and the 
prohibition of a separate suit by the section would be unnecessary 
The section may be taken to indicate that the increment to 
the subject-matter, as in the case of mesne profits^ where a 
man has been kept five years out of possession after recovering 
a judgment, ought to go with the subject-matter, whether that 
has been provided for by the judgment or not.] If that were 
80 it might lead to a conflict between the Court giving the 
decree and the Court executing the decree. The execution 
Court might in all cases give what the Court trying the case 
did not intend to be given, and what the plaintiff himself haS 
not asked for. [Sir M* Smith. — It is difficult to con« 
ceive a case in which mesne profits would not properly be 
payable from the date of decree to the date of obtaining 
possession.] The decisions of the Calcutta High Court are 
mostly in our favor. The earlier Madras decisions, which 
may be thought to favor the appellant, have been overnledin 
Subba Verikataramaiyan v. SiAraya Aiyan (6) ; and the Full 
Bench ruling of the Bombay High Court in Badhabai v. 
Badhabai (7),simi]arly overrules an earlier decision of that 



(1) 2 W. B., Mis., 4. (4; B. L. E., F. B., 113. 

(2) 7 W, R., 364. (5) 1 B- L. Rl, A. C, 138. 

(3) Ic?., 429. (6) 4 Mad. H. C. R., 2«7. 

(7) 4 Bom, C, R, A C, 181. 
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Goart see also Siiaram AmrtU v. BhagvarU Jdganath (1). The ^^'^ 
jadgment of the High* Court of the N« W. ProyiDcea in Saoisiva 
Oankur Daas v. Eeera Singh (2 J has likewise been overrnled ^^^ 
by the latter decisions in Chowdhree Nain Singh ▼. Janoahur bamalinoa 
Singh (S) and Hur Chum Lai ▼. Toorab , Ehan (4)* ^*^*'^^- 
^here is thns a oomplete conaenstta in the rulings of all the 
Courts in India. 

We are next to see whether the facts of the case or the conduct 
of the parties take it out of the construction of these decisions. 
The terms of the decree do not provide for subsequent mesne 

profits* When execution was applied for in 1864, the respondent 
did not admit his liability to be assessed for such mesne profits iu 
execution proceedings* In his counter-petition of the 14th 
October of that year he offered a compromisej but he stated 
that the case was one which it would be just to settle by 
regular suit. [Sib M. Smith,'— I do not understand him 
to dispute jurisdiction, but merely to suggest a preferable 
procedure. Sib J. Oolvilb.— What do yon say was the 
effect of the security bonds ? Do they not estop you f Are 
they not contract on your part to abide by the determination 
of the Gourt ?] In the Courts, below t he appellant does not 
put his case on the bonds. Throughout the proceedings he 
relies on fiis right to have execution under the decree. He 
does not rely on any right he gets by the bonds* It might be 
a question how £Eur the agreement or conduct of the parties 
could in any case affect their position ; see the' remarks of 
Markby^ Jo in Ekowri Singh v. Bijaynath Chattapadhya (h). 
The fact that the defendant Was compelled by the Court 
to give security for subsequent' mesne pr6fits, cannot extend 
the rights of the plaintiff. These bonds can only secure the 
payment of what is ultimately payable under the decree. If 
subsequent mesne profits are not payable under the decree^ 

they are not payable under the bonds* The plaintiff is not 
bringing an action on the bonds^ but seeking execution of his 
decree. The last bond only was the act of the present 
respondent. The previous bonds were given by his father^ and 

(1) e Bom. H . C. R..A.C., 109. (Z) 1 All. H. C. B., 167. 

(I) 1 Agra H. 0. B., Ul. (^ 2 AXLi H. C. R., 176. 

(7(;4B. L.B., A.e.,iii. 
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he is not liabk ob these. The. aecamtjF wais spplied lor by the 
pliiiDti£F«. He jaigbt have had immediate pbssassion by emfopo- 
ing^ execation^ but he preferred te take security for what he 
erroneausly assumed he would ultimately be entitled to recover. 
This he did at his own riaki and in the face ol an express 
oBsertton by the defendant in his counter^petition of the SOtli 
December 1859, that mesne profits could not be recovered under 
the decree aa made. The proceedings of the Oonrt waSer 
which these bonds were 'torken were irregnlar. When the 
Judge has pi^onooneed hisdeccee, he is fimctuia vjfficio'^ He has 
no power tQ alter Ins .d^re€i. I{ the seottrity bonds were . to be 
considered as.ordeirs of the Court modifying its decree, they 
would bft uUra^ vsVasi Tiie acts of the parties would not give 
the Court jurisdiction to do what it would not have . jurisdiction 
to do without these aots. Consent cannot give -jarisdiction* 
By consent the parties might make an agreement on breach of 
which an actbn might • be brought. [Sib J <}o(LviLB.-*«Might 
there not be a. consent order!] It is. submitted not ; the Court 
of execution can only exeonte tho decree made by the Court 
trying the case^ The proceedings, of the Court under which a 

commissioner was appointed and mesne profits were assessed 
were likewise invalid , because the Court had already exhausted 
its powers in isBuing the order of the 4th January 1865, for 
execution of what was proviiled for in the decree. This order 

limits execution to the mesne profits prior to the 'date of suit, 
and exdndes those subsequent. The appellsnt accepted the 
order in these lierms. If he objected to the restriction, he should 
have asked for an amendmeht cff the- order. If there is any 
hardship to the plaintiff from limitation hav icg run against his 
remedy, he Inifi brevght it on himself .■ The claim for interest 
on the mesne profits is even less tenable than that for the. 
mesne profits. There was no order for interest in the decree ; 
it is not provided for in the bonds ; it was disallowed by the 
commissioner and in the Seal order oi the Oiyil Court. The 
respondent has never admitted liability in respect of it. If the 
plaintiff were suing for the mesne profits, he could not recover 
mteves^f^-^ChahuMpianJ^a/nq, v. DullabhDwarJca (1). 

a)9Bom. H.a B.,7. 
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Mr. iai^i in reply:— The (Jiqeefc of s. 11, AofcXXUI o! ^^^ 

1861 is to pre7eQt muHipKc^tion of ftaits. It is plainly intoDd- Sadau^a 

ed to give the Court of ezeoation power to award mesne *"* 

profile in oases not covered by ss. 196 and 197, Act VIII of ^^^.tJ^^';**^ 
18&$,. That was the constroction put upon it by the Madras 

Courts at the time When the defendant obtained stay of ezecu'- 
tion on giving security. The transaction under the security 
boAds is one to whioh the Court iaa praty. It was competent to 
the Court either to give po^ession or to take security. We deny 
that the i ndge is fknottis officio wheti the decree* is pronounced* 
The security taken by the Court may be enforced by the Court. 
In bringing evidence before the commissioner as to the amount 
of the mesne, profits, the defendant affirmed the* authority of 
the Couct to determine the question,^. 



0ur.. adv, milt, 

a 

The judgment ot their hommmv^ wae^ doltvered' by 

Sib J* W* GoLviLB,— ShujunpGiga Pillat and Chiddun- 
brnn Pillai wero oonains, and the only members of a joint and 

undivided Hindu family* Shunmooga died first), and in 1858 
the appellant, claiming to-be his adopted son, brought a suit to- 
enforce his rights against Chiddaobrun, who denied the validity 
of the alleged adoption.. The suit was. in its nature one to. 
establish the plaintiff's title as the heir of his adoptive father, 
and to obtain a partition of the joint family estate. It specie 
fically claimed the mesne profillli of the landed property 
from the date of the allegM^ exclusion,-— that is to say,. 
{rom the Fusli year 1267, corresponding with 1857-58^ but 
did not claim mense profits for the subsequent year. Ou 
the 11th of June 1859, the Civil Judge of Cuddalore made 
a decree in the plaintiff^s favor, which affirmed his title aa 
adopted son of Shunmooga, awarded to him-, a moiety of the- 
joint estate,, ineluding certain lands and the sum of rupees. 
4,995-&-7i as his share pf the mense profits of sucL lands for 
the Fusli year J 267, but was silent as to the mesne profits wbiclk 
had accrued since the institution: of the suit. Both parties 
ppealed against this decree to the Sudder Court of Madras^ 
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M^ wfaich^ by ito deoree dated the 24tfi of September 1880, dismissed 

Sadauta the defendant's appeal and modified *the decree of the Civil 

^v.^^' Gonrt by awarding to the plaintiff a further sum of Bs. 3j494-4rl 

Bu.AiaHQA as the valna of his share in certain jewels and other moveable 

property. It left the decree of the Civil Conrt untouched 

in respect of the mense profits of the immoveable property. 

The defendant appealed against the decree of the Sudder 

Court to Her Majesty in Council. His appeal abated on fais 

death in 1862, but was revived by his son, the present defendant 

and was fiunlly dismissed by an order in Council in February 

1864. This antecedent litigation, therefore, has conclusively 

established the title of the plaintiff to whatever he can claim 

under the decree of the 11th of June 1859 as vari^ by that of 
the 24th September I860. 

In September 1864, the plaintiff commenced the proceedings, 
out of which this appeal has arisen, in order to obtain execution 
of the decree made in his &vor. By his petition he prayed to 
be put into possession of his share of the lands ; to have execu- 
tion fur the ascertained sums awarded to him by the decree^ 
including the mesne profits for the Fusli year 1267, with the 
interest thereon ; and also to have execution for the two further 
sums of Bs. 48,075-14-1, and 15,890-15-7, the first being 
the alleged amount of mesne profits for the six years from Fusli 
1268 to Fusli 1278 ; and the latter the estimated amount of 

interest due on such mesne profits. He has been put into 
possession of his share of the lands, and m ay be assumed, subject 
to what may be said hereafter touching his share of the out- 
standing debts due to the jomt estate, to have obtained all to 
which he can be entitled under the decree except the two last 
mentioned items, or such other sums, it any, as may be due to 
him for the mesne profits for the years in question, and interest 
thereon. His claim to such subsequent profits and interest was 
litigated between him and the respondent in the proceedings which 
will be hereafter more particularly considered. The result of 
these was an order of the Civil Court, dated the 31st of January 
1872, which awarded to the plaintff the sum of Bs. 36,223-6-2 
for mesne profits but rejected his claim for interest thereon. 
Against that order both parties appeald, the plaintiff insisting 
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that ha was entitled to more thso taut tieeo awwrded to bim for ^'^ 
mesne profits^ and also to interest on saoh profits ; the respond. &»da8ita 
ent for the first time contending that inasmaeh as the mesne y, 

profits in qnestion were neither asked for in ihe plaint, nor Samaunoa 
awarded to the plaintiff in the decree, the Civil Jndgo had no 
jurisdiction to award them under s. 11 of Act XXIII of 1861, 
the enactment under which he had proceededi and taking other 
objections to the order. 

On the 28th of June 1872| the High Oontt of Madras disposed 
of these appeals bj reversing the order of the Civil Ckwrt on 
the ground that, under the decree in the original strit, mesne 
profits subsequent to 1858 !were'*aot recoverable* The present 
appeal is against the last mentioned order. 

The first question to be considered is the construction to be 
put npon the 11th section of AetXXlII of I86Y, of which the 
material portion is in the following words:— ''All questions 
regarding the amonnt of any mesne profits which, by the term 
of the decree, may have been reserved for adjustment in the 
execution of the decree, or of any mesne profits or interest which 
may be payable in respect ol the eobjeet-matter of a suit 
between the date oi the suit and the oKeoation of the decree, 

• . • . and any other questions artstog between the 
parties to the suit in which the tiM deeree was psfseed, aad relating 
to the ezcution of the decree, shall bo determined by order of 
the Court executing the decree, and- not by separate suit and 
the order passed by the Court -shall ba open to appeal/' 

It is contended, on behalf^ of the appellant, that the 
words ''all questions regarding ^e amount of any mesne profits 
or interest which may be payable in respect of the subject- 
matter of a suit between the date of the suit and the execution 
of the decree/' are wide enough to embrace, and ought to be 
taken to embrace, the claims now under ooneideration. On the 
other hand, the learned counsel for the respondent insist that 
the word ^'payable" is to be read as "payable under the decree,'' 
and have cited numerous cases te show that, not withstanding 
some earlier decisions to the contrary, all the High Courts of 
India have now accepted as settled law these propositions: 1st, 
that where the decree is silent touching interest or mesne profits 









808 BUrNGAl. >b«V.BSroEm [VOL. xt. 

^gys Mbsequeni to the mttiMbioB 0I the snit^ tk« Cbmt execo^ting 

Sadasiva. ^ decree eaono^, uiMler tbe olaoae in qtieBtion, assess or gire 

^^^^^ e^cutioa for aaek interest or mesne profits; and 2nd', that the 

BAKAL1N04 plaintiff is atill at liberty to aasect his right to such mesne profits 

roLAu ^ ^ separate &nit. That this ieonstraction has now for several 

years prevailed in ibe High.Obort of Oalcalta is shown by the 

Fall Bench raling of the- 134h of September l866-^Uoo&oodun 

Lall V. Bheekare& Singh (I)/ the decision of the 18th o£ Jnne 

1868-^Sartxawihmi ChowdhroM v. Dh<mfnani Qhowdhram (2); 

and namerous other oases^Tbat it has been adopted by the other 

High Coorta is shDvo: as to tiiai of the North- West Provinces ^ 

by the deeiston of the lOtk o( If ove mber ISSS-^Ohowdhree Nam 

8in^ V. iowahw S'&fkgh (3).;.aA to that of Madras^ by the ruling 

of the 12jth of February IS^Q'-^ubba Ve^ikataramaiyan 

V* Subroi^ Aiy^n (4); afid as to that of Bombay, by the Full 

Bench ruling of the lOtb of Booeuiber 1867^ in Badhabai v« 

Uadhabtd (S)| followed by the deoiaicm of the 15th of June 1869 

ixi SHartam Awrut v.. Bhagwmt ifagtmmth (6). 

The alleged CQn9emvts of th0 Indian Courts being thns 
establiahed, thetr Lardshtps, whttbever their opiiiion upoti the 
coi^tmctioii of this daase might have been» had the qnestion 
bew twimtegraiii^ no* tbink it vsoold be- right to- run counter 
to ao loAg a c0iiraa of ddbimoti opou what is> in fact^ merely a 
qaeatioQ of preoeddro^.— -it being admitted that the plaintiff may 
assert rights oi thia natur^ if .th^ ezitt, in a separate suit. 
They, tbcirof ore,- accept th» construotio n of the Indian Cbn^ts as 
settled law; and that acceptance^ aa was ad.mited at the bar, 
suffices to dlsppse of the cla,im* to interest on the subsequent 
mesne profits which is raised by tne present appeal. 

It waSj howeveri contended, as to the principal of the mesne 
profits iu question, that the special circumstances of this ease 
take tb^ plaintiff's clfkim oat of the general rale* and are 
sufficierit to support the Oi;der of the Civil Court of the 3tst o£ 
January 1872. i.nd their Lordships will 0OW proceed to const* 
der what those circumeica^LQea i^re and the le^cal effect of thettu 

(1) B. L. B., Sup. VoU 602. . (4) 4Ma4. H. C.R.^ 257. 

(2) 1 B. L. K., A. C, 13a ' ' (5) 4* Bom. H. G. K-. A. 0. 181. 
i&) \ A1L.& a JU, 107.. ^ . '{fl) d Bom, fi. JO, li ^ A • C, 108u 
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* * 

The decree of the lltli of June Ifli^ ecmcliisivelr ediabliahed ^< 
the right ^f the plaintiff m ftgainat HIsb defeivAiiiit in^ a ehare in 8Ai>i«iTA 
the lands lorming part of the joint etftate^ tvid te the inesne «. 

profiis attrib'utahle to that slfare for tlie Fiisli year 1267, beitig ^^^^^^ 
the year Dext precediiig the inetftntioa- of: Use sait^ His title* 
therforoy to the landk, of which he has obtained possiosiohi and 
to mesne profits on those lands from a certain date, cannot 1>0 
j[mpngned. Had there been no appeal, and the dectee Had beM 
followed by imtnediate execution, Ae plaintiff wonld' have been 
pat into possession of hiis lands, and * wonld ever* t&nce hav0 
reeiev^ed the rents and profits of tbem. Hhb tmly! mesne preSts 
tonching which any question ooidd have arisen, wonld lia^e beenf 
those for the year which elapsed betureenlrbe date of the institn-* 
^'on of the suit and that olE the "decree; fixeontion was «n0i 
pended, bat not necessarily Bnspendedy by Iftie ii:ppea]e, and' the 
diefendant could only remain in possesion' on the terms ' of 
giving secority for the exedntioK of Ao ' tlocree, sbmild it ba 
affiroied against him. 

Sncb being the legal position, of thaf)artiea» the. plain tiS, on 
the 8th of December 1859, preaexited a petkioa to^the Civil 
Jndge of Cuddalore, claiming, in addijtion to. the mesne profits 
specifically given by the decree, a certain, sum as the then asoer. 
tained mesne profits for the Fnsli year 1268 (bQing that which 
immediately followed the.institatioa of thesait)i and a fartbev 
snm for the mesne profits not yet ascertained ior the Fusli year 
1269; and praying that, should the defendant fail to give* 
security for the subsequent profit6» security to abi|de the < event 
o! the appeals should be taken from .the plain tijS, and that he 
should be allowed to take out immediate ezecation. A . counter- 
petition was filed, and other proceediugs had ; but ultimately 
an order of the Court w^ made, under which, the defendant 
executed the iDstrument of the 26th of January i860. 

The Sudder Court made its decree disposing, of the appeals 
iu September 1860 ; and ou the ilth.of. December in that year 
the plaintiff, contemplating the possibility of the appeal to Her 
Majestyjn Council, which was afterwards preferred, made a 
second application to the Civil Court of Cuddalore, praying that 
the defendant migbt give further security to cover both the 
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^^75 additional turn awarded to the plaintiff by* the decree of the 

SADAttTA Sadder Ck^nrt, and the mesne profits of the lands for the current 

FiuM Fasli year 1270 ; and that in defaalt of his doing so, secarity 

Ramalinoa to abide the event of the appeal might be taken from the 

plaintiff> and he be allowed to ezeonte the decree. Upon this 

second application an order of the Court was made, under 

which the defendant executed the further security of the 19th 

of March 186 U 

The original defendant died^ and the appeal was revived by 
the respondent as his son and heir some time in 1862. 

On the 2ftth of January 1863^ the plaintiff applied again to 
the Civil Court of Gaddaloroi praying that the respondent, as 
the heir of the original defendant, should give security for the 
mesne profits for the Fusji years 1271 and 1272, with the usual 
alternative that, if he should fail to do so, security to abide 
the event of the appeal should be taken from the plaintiff, and 
he be allowed to have execution* On this application an order 
of the Court was made, under which the respondent executed 
the document dated the 25th April 1863. 

That instrument is addressed to tBd Civil Court of Cuddalore, 
is entitled^' a ready^money security bond respectfully executed 
by the respondent as son and heir of the original defendant/' 
and is in these words :«-^ 

'Pursuant to the order passei by the Court requiring me to 
furnish security for the two f^uslis 1271 and 1272, the probablo 
amount whereof has been put down at Bs, 9,880-12-11 for both 
the Fuslis, in original suit (O.S^) No. 1 of 1858 of the said 
Civil Court, I agree to pay pp the same when the original 
• decree comes to be executed. Failing to do so, I consent to my 

property here under mentioned being proceeded against, and the 
amount recoverd. Deducting, therefore, from the said amount 
of Rs. 9,880-1241,'Rs. 4,616-15-11, which is the surplus in the 
security furnished in 1270. the remainder is Rs, 6,264-13-0; for 
this amount I give you a sedtirity lien upon the property here- 
under mentioned, and indisputably belonging to my share/' 
Then follows a list of property. 

The two former instruments executed by the original defend- 
ant are substantially to the same effect. They are also addressed 
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to the Civil Court; tbey contain wx obligat&na to pay Qubse- 1875 

qaent meane profits for the years wlpob tbey respectiTely oorer "sadasTva 

and point even more plainly to the aaoertainment of the amount ^^^^^ 

of snch profits when the decree shonld come to be executed, and Balaiiivoa 

to their realization, if not then paid, by the Court. The effect ^^^^^' 

then of each doonment seems to be an undertaking on the part 

of the person executing it, and that not by a mere written 

agreement between the parties, but, by an act of the Court 

that in consideration of his being allowed to remain in possession 

pending the appeal, he will, if the appeal goes against him, 

account in that suit, and before that Court, for the mesne profits 

of the year in question. That such was the understanding of 

the parties is shown by earlier proceedings in execution, and 

in particular by the respondent's counter-petitions of the 13th of 

October 1864 and the 25th of April 1863. By the first of these 

the respondent, not disputing his liability for the six years mesne 

profits claimed, though he did dispute his liability for interest 

thereon, ofEered terms of compromise, and only suggested that 

the account, by reason of its complexity, would be better taken . 

in a regular suit. The second .contains this statementf-^^^The 

plaintiff now claims mesne profits for the years subsequent to 

the decree. Though this petitioner is bound to pay the same, 

still the amount asked by the plaintiff is excessive, and has been 

fixed by him at his pleasure^'' and then follows a plea od nUaeru 

cordiam. The objection now taken to the reoovery of these 

subsequent mesne profits by proceedings in execution was first 

taken by the respondent in the ground of appeal filed by him 

in May 1872. That the respondent should have come under the 

obligation supposed; that the plaintiff should have failed to 

apply either to the Civil Court or to the appellate Court 

for the amendment of the original decree by making it a decree 

for mesne profits subsequent to institution of the suit; and 

that the respondent should have omitted, whilst the proceedings 

in execution in the Civil Court, to take the objection 

now taken to them, ass all circumstances which the fact 

that up to December 1867 the wider construction for which the 

appellant contends was put upon the 11th section of the Act of 

1861 by the Courts of the presidency of Madras, and regulated 
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1875 their practice, goes for to e:cplain; Bat if the respondent lias 

contracted an obligation to account in this suit for the subsequent 

^ profits claimed, he cannot escape from it| because when hecon- 

Eamaltkoa tracted it th« course and practice of the Courts proceeded upon 

a construction of a Statute which has since been pronounced to 

be erroneous. 

Their Lordship will now consider some of the objections 
which have been taken to the conclusion that the respondent 
has, by the proceedings in question, incurred tho obligation 
supposed. 

It was said that tbe last (so-called) '^security bond" was 
alone the a ct of the respondent, and a distinctioo was taken 
between the obligation under that and those Incurred by his 
father under the two other instruments. Their Lordships, how- 
ever, observe that these are not mere bonds of the father, in 
respect of which the respondent as heir might be liable in the 
ordinary way. They are proceedings in Court imparting a 
certain liability to foe enforced in the suit against the defendant 
to that suit. By reviving the appeal, the respondent substituted 
himself for his father as defendant in the suit; and assumed tho 
position of defendant with all the rights and liabilities which 
had previously attached to it. And that he intended to do so 
ig farther shown by the claim in bis security bond to take credit 
for a sum which he alleged to be aorplus secnrity given by tha 
preceding bond. 

' Again, it was suggested that the proceedings in the lower 
Court, which resulted in these security bonds, were irregular; 
that after the appeal to the High Court the power to allow or 
to suspend execution, and, in the latter case, to fix the terms on 
which execution should be suspended, belonged slolely to tho 
Appellate Court. Their Lordships are. by np means clear tbat 
this objection is well founded; but whether it be so or not, it 
comes too late. It was never taken in the lower Court whero 
the proceedings were had. There was no appeal from the orders 
of that Court, which directed security to be given. It would 
be in the highest degree unjust to allo^ such an objection now 
to prevail against the appellant. 

Again Mr. Norton argued that the proceedings of tho Civil 
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Court of Gaddalore in the appointment of the commisBion and ^^^^ 
the assessment of the mesne profits were irregular, because its Sadasiva 
powers were spent, at all events as to> the mesne profits, by the ^^^^ 
ezecntion issued by Mr. Ellis, the then Judge, in January 1865. £amaunga 
Their iLprdships can see no ground for this objection. It 
would seem that the intention of the Court, whether under 
Mr. Ellis, or bis suooessor, Mr. Hodgson, was to give the 
plaintiff execution as prayed by his petition, but to give it 
piecemeal, and as it could conveniently be given. The order in 
question gave him execution for the ascertained sums to which 
he was entitled under the decree. In December 1865, he was 
under a later order put into possession of the land. The amount 
o{ the subsequent mesne profits could only be ascertained 
by inqniry. The same proceedings would probably have been 
had if the deeree bad expressly given the mesna profits subse- 
quent to the institution of the ' suit mder s. 196 of the Code of 
Proc^ure. 

TJpon the whole» their Lordships are of opinion that tbe 
respondent, by the proceeding;s in question, did come under an 
obligation to account in this suit for the subsequent mesn^ 
profits of the appellant's land which was capable of being " 
enforced by proceedings in execution, notwithstanding the 
construction of the 11th section of the Act XXIII of 1861, 
which now prevails in Madras. They conceive that this liability 
made the accounting " a question relating to the execution of 
the decree '^ within the meaning of the latter clause of the 
section. But even if it did not, they think that upon the 
ordinary principles of estoppel the respondent cannot now be 
heard to say that the mesne profits in question are not payable 
under the decree. Nor do they feel pressed by the observations 
made by Markby, J., in the case of Ekowri Singh v. Bijaynath 
Qhattapadhya (1). 

The Court here had a general jurisdiction over the subject- 
matter, though the exercise of that jurisdiction by the particular 
proceeding J may have been irregular. The case therefore seems 
to fall within the principle laid down and enforced by this 
Committee in the recent case of Pisani v. The Attorney- General 
of Qibraltar (2), in which the parties were held to an agreement 

(1) 4 B. L. E., A. 0., 111. f2) L. R., 5 P. C., 516. 
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1875 that the qaestions between them sbonld^be faeaird and determined 
gADAwvA by proceedings quite contrary ta the oxdinary curaus mirvB. 
FiLLAi f^roQi ^hat baa been said it follows that, in their L(Mrdsliips' 

BAMAt!iN*oA Opinion, the order ol the High Cdnrt^ whioli is mider appeal » 
^*^^*- ©nghtto be reversed^ Their Lordships wonld haw felt great 
regret in coming to the eontrarj ccmclnsion. That proceedings 
begun in 1864^ and for scTeral years carried on without objec- 
tion» should in 1875 be proaouneed infraotoona on the grotiod of 
irregularity, and the party relegated to a fresh suit in order to 
assert an indispatable rigfatt woold be a result discveditable to* 
the administration of jostice. In such a suit the plaintiff 
would probably find hims^^ either sucoessfuUy or unsuccess- 
fully^ opposed by a plea of limitatioiK If such a plea wer^ 
sucoessfu}, great injustice would be done to the plaintiffs ; if it 
were unsucoessf ul, the respondent would probably find himself 
in a worse position than tbat in wbicb he will be placed by the 
allowance of this appeal ; since in such a suit the pluntiff 
might recover interest. 

With the claim for interest made by the present appeal their 
Lordships have already dealt. They can see no gronnds for 
the other objections taken by the appellant to the (N'disr of th» 
Civil Court. They are of opinion^ in particular^ that^ in the 
circumstances of the case, that Court could not ha^e dealt 
otherwise that it has dealt with the plaintiff^s share an the^ 
outstanding debts. On the other hand, the respondent has not 
insisted on any of the objections taken in his gronndis of appeal 
to the High Court other than that on which the High Court 
made its order. Their Lordships, therefore, will humbly advise 
Her Majesty to reverse the ordet of the High Court of the 28th 
of June 1872, and in lieu thereof to order that the appeal against 
the order of the Civil Court of Caddalore of the SIst of Janu- 
ary 1872 do stand dismissed and the said order affirmed, and that 
each party do pay his own costs, both of tiie appeal to the High 
Court and of this appeal. 

Appeal allowed. 

Agents for the nppellant ; Messrs. WilliamBan, Hill and Co. 

Agensts for the respondent : Messrs, Oregory, Bowcl^es and 

Bawle. 
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1875 
Be/ore Ifi-. JmiiOB Moop&erMw (Q^» O&i^ JtMi«e«) ami MfJmHce FotUif&s. ^^rch 9. 



GOOOOLANUND DASS (omi of the dbvbndahts) v. WOOMA DAEB 

IPlaiktifp)> 

&<mSncc6sH(m €f Dcatghkir^^hQMeaa Widowed Daughter. 

By theHinda law,the adoption of a ttranger ia valid notwithsrtandmg tbe 

existance of a brother*8 son at the time of the adoptscNi. 

SmcA^.— Aeoording to the Mitakshara law, a married danghter» with 
male offspring* is entitled to inherit in prefer^cetaa sonless widoweed 
daughter. 

Tbe plainlnffi WoomA Daee^ Btyltng heiMit tihe '^widowed 
daughter and heiress of HoUodlmr Dass Mobapattw/' alleged 
that her father died on the 2&th Agbran 1278 Amli (3;rd 
December 1870») leaving herself and a yonnger sister^ the 
defendant Parbntti Baij bat no male issae ; that Fkurbatti iraa 
married and in afBnent ciroamstanees^ but that she herse^i 
the preferential heir to ber father under tbe Mitakshara kiWt 
was a childless widow, indigent and helpless; that, on ber 
father's death, tbe defendant Ooeocdanund Dtos fisilBely alleged 
hiBEisalf to be tbe adopted son of her deceased father took posses- 
sion of the lands and effects left by ber father, sttcceeded m 
getting a certificate under Act X2VZI of 18S0 from the district 
Judge, and procured the registration of bis name as the proprie* 
tor of some of the lands claimed in tbe suit. Hence she bfought 
this suit for a declaration of her right and the concellation of 
the certificate granted to Cbcoolanund, and to recoTer possession 
of tbe properties, real and personal, mentioned in the plaint, 
making GFocoolanund and Parbotti defendants. 

Gk)coolanu)id's defence was that be had been properly taken 
in adoption by the plaintiff's father who bad brought him up from 
a child; diat he had been adopted before the birth of the plaintiff; 

^Regular Appeal, No. 1 of 1874, agttinst a decree of the Bubordinate 
Judge cS. Zilla Cuttack, dated the l&th September 1873. 
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1876 that 1m^ had ever since lived with hia adoptive father, and had 

GocooLANUND managed all his aemindari affairs amce' attaining his majority 

Bass for aboat 24 years; that the plaintifiE was aware of the fact of the 

WooniA Daee. adoption; and that the plaintiff was not entitled to her father's 

property ttuder the Hindu law, being an^ indigent and childless 

widow. He also stated that his adoption was proved before the 

District Jndge when h6 applied for and obtained a certificate 

under Act XXYI[ of 1860; that no objection was then 

made to his adoption^, and that the snit was broughrt at the 

instigation of Harknr Dass, the grandson of Juggernath 

Bass the elder brother of Hnllodhnr Dass although Juggernath 

Bass and IInn7har'8 father Benobnndhoo- Bass had for years 

acqniesced in his adoption^ 

The defendant, Parbutti Baee, stated that the [daintiff had no> 
legal claim to her father's property being a childless widow, and 
that her father had given her a sam of money and had provided 
for her maintenance. She contended that she, Parbutti, was 
entitled to succeed to the property which belonged to her sons 

by right of succession. 

Issues were raisedas to the fact of the adoption, and as to its 
validity and effect^ 3 duly made. And an issue was also raised 
incase the adoption was' not ma^e,.or if made was not valid, a& 
to which of the daughters w^s entitled to succeed. 

The parties were Bubject to the Mitakshara law. It was 
admitted that. Hnllodhnr Itad,. at the time Goooolanund was 
said to have beenadoptedj aiueplheW-iliving, named Benobhundoo^ 
the only. son of Hiillodhar'a • brother. ' ' 

The Subordinate Judge held that, although, there was evi-^ 
dence to show that Qocoolanuijd was brought up by Hullodhnr, 
it was not proved that he had been adopted, or that the 
ceremony of Futreshjug was performed. He further was of 
opinion that, even if the .adoption had taken place, it waa 
invalid, owing to the existence of a nephew, whom Hollodhur 
would be bound according to the Battaka Mimansa to adopt. 

From this decision the defendant Gocoolanund Bass appealed. 

Mr. Woodrqffe (with him Baboos Srinath Duss, Chunder 
Madhub Qhosey and Badhica 0f^%trn Mitter) for the appellant. 
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Baboos Annodd Pershiii Banerjee and Mohesh Chundet Chow* l?Zf__ 

'dJi'V for the respoudenfe* * GocooLANOdD 

Dass 

V. 

Mr. Tro(?dro^.-*-Irrespective of the queationa raised respect- wooma Daeb. 
ing the defendants* adoption, the plaintiff*s claim, as an indigent 
widowed ^anghter to sacceed to the estate of her father, ia 
preference to her sister who is married and wealthy, cannot be 
fitistained in law. The right of daughters to inherit^ and the 
order in which^ as amongst themselves when there are difierent 
classes of daughters, they succeed to such iaheritance, are com- 
mented upon by the author of the Mitakshara in the second 
chapter of that work, see Mitakshfera, Ch. ii, a. 2, $ 1—4- The 
two, and only two, classes of daughters recognized by him in 
those sections as having a right to the^ paternal inheritance are— 
(1) Xhe maideii, (2) the married and as between the members 
of each of these classes inter se, there is a further division into 
(a) unprovided, fbj enriched. 

The texts above referred to, and they are the only passages 
to be found in the Mitakshara dealing with the daughtier's right 
of succession to the father's estate, make no allusion to the 
fruccession of childless widows to 3uoh estate, unless indeed it 
be contended that by the term '^ unprovided^ the author meant 
to includ'e daughters destitute of sons and the possibility of giving 
birth to male issue, t.e., chiMless widows as well as daughters 
unprovided with property. Such an interpretation seems 
unwarranted foyi if not inconsistent with,tbe context, and is abso* 
lutely without meaning when applied to the class of maiden 
daughters. In the. Yirannitra^}byaB a work of great and recog- 
nized authority m the Benare^ school /isee Oridhari Loll Boy v. 
The Govamment of Bengal (1), per Sir James Colvil^, and 
Amrita Kumari Debi v. Lukhinarnyain Ohuckerbutty (2), p&r 
Mitter, J.), the term '^ u^tiprpYided'' is explained as follows ;-— 
*' Amongst the daughters also, first the unmarried daughter takes 
the paternal property ; in default; of her, the married daughters : 
amongst these also, first* the unprovided, and in their absence 
the provided : — ^all, however^ .who are in the same predicament, 

(1) 12 Moore's L A^ 466. * (2) 2 B. L. fi., F., B. 28 ; see p. 42. 
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I 

^876 take the propertQ^ dividiag it equally amongst themselves. 

OocooLANONP This rale is established* Accordingly^ Katyayana says:— 
Dabs ^Tho wife who is chaste gets the wealth of the husband* In 

WooMA DixB, her default, the daughter, if she be then unmarried.' Glaatama 
says :-^' Woman's property goes to daughters unmarried and 
unprovided ones.' 'Unprovided' means indigent. Although 
woman's property is here mentioned still the reason being the 
same, it also applies to paternal wealth. The interpretation-^ 
that the term * uoprovided* signifies one destitute of ofiEspring 
by reason of barrenness and the like,«^i3 not reasonable ; because 
her sucoession does not take efEeot by reason of the absence of 
spiritual benefit through sons." 

With this explanation, the Smriti Chandrika, a work of con- 
siderable repute in Southern India, where it ranks next in 
estimation after the Mitakshara which is there as in Benares 
the prevalent authority, will be found to accord. The author 
of this work, in dealing with the rights of daughters to succeed 
to the paternal estate, thus expounds the law. " By this," a 
text of Katyayana set out in the preceding para, ''it is 
impossible that paras. 3, '7, and 9 have reference to daughters 
either married or unprovided." " Unprovided" here means 
unprovided with wealth ; and not unprovided with offspring, 
such as barren daughters and the like» for daughters of the 
latter description are not entitled to inherit their deceased 
father's estate at all, they being incapable of conferring upon 
him spiritual blessings through the medium of ^^Sspring^ Smriti 
Chandrika^ ch. xi, s. ii, § 21 ; see also § 28* 

The same interpretation is, it .is welI[known, placed on this 
term ''unprovided'* by Jimuta Yahana, Dayabhaga, ch. xi, 
8. ii» § 3, and Srikrishna Tarkalankara, Dayakrama Sangraha, 
ch. i, s. 3, § 5. In truth, there is not, although the contrary 
has been affirmed by Buropean text writers of eminence, any dif- 
ference between the Benares^ the Ifadras, and the Bengal schools 
on this point. All alike exclude widowed sonless daughters from 
succeeding to the paternal estate. The author of the Mitakshara 
undoubtedly does in one place, ch. li, s. ii, [9 13, whilst 
treating of the succession to stridhun, explain the term 
" unprovided" as meaning f^ such as are destitute or wealth of 
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vithont issue,*' bat this text is, it is 8abmitted» of little or no ^^^^ 
weight in the decision of the point now b^ore the Court namely Gocx>olanund 
the snccession to the paternal estate^ the right of saocession to ^^ 
which stands upon somewhat different principles to those which Wooma Daxk* 
regulate the right of snccession to atridhnn, which is more or 
less of an exceptional character. On the other hand, there 
seems a consensus of anthority on the part of the native text 
wsitcrs of all schools against the snccession of a childless 
widowed daughter to her father's estate, and the report of cases 
decided in this Court, in the North-West provinces, or in Madras, 
appear to contain no instance of such succession. 

Weight will no doubt be placed upon the passage in Mac- 
naghten's treatise, in which it is stated that a daughter, who is 
married and has or is likely to have issue, is not preferred to one 
who is widowed and barren, Macnaghten's Hindu law, p. 22. 
This exposition of the doctrine of the Benares scdool is, it is 
fsubmitted, utterly unsupported by the authorities to which Mr. 
Macnaghten makes reference, but has however been frequently 
put forward by other writers upon Macnaghten's authority, 
for instance, by Norton and Strange. Even granting that a 
childless widowed daughter may inherit her father's estate, she 
is, it is submitted, postponed to both the maiden and married 
daughters having or likely to have issue. Adopting this 
view, Norton states the order of succesison thus : — "Where 
there are several daughters, they take in the following order:-— 
first, maiden; secondly, married with male issue^ or probability 
of having it; and widows with male issue. The three latter 
classes inherit jointly," Norton's Jjeading Cases on Hindu law, 
Pt.ii, p. 515. Strange it will be ^observed, lays down the same 
order of succession in his Manual, para 329. 

The authorities cited are destructive of the plaintiffs supposed 
right, upon the strength of which alone, and not upon any defect 
in the defendants' title, is she entitled to succeed. They 
establish that, as a widowed childless daughter, she has no right, 
or at least no preferential right by reason of her alleged 
indigence to succeed to her father's estate. 

As to the factum of the defendants adoption with all the 
necessary ceremonies, there can hardly be any reasonable doubt 

54 
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^^^^ bnt that the lower Oottrt h^ failea into serious error. There 

OooooLANDirD is no improbability atteacLant on the adoption^ and it is clearly 

^^ established that the defendant was, for many years, treated as his 

VtooMA Da». adopted son by tke plaintiff's father and his relations. Eyen if 

the evidence be not very complete as to the performance of the 

required ceremonial, it is ^tnply sufficient under the €ases-— 

Badhamaduh Ordain v. JRqdhabnUub Opnaain {\) and 6<kbo 

Bewa V. Nahagu^ Maiti (2J. 

The Subordinate Judge is in^rror in holding that the 
existence of a nephew, who W4S the only son of the plaintiff's 
father's brother, rendered the defe&dants' adoption invalid. 
There is nothing in the evidence to show that be could 
lawfully have been adopted. For aught that iippears to the 
contrary- he may have been over iihe proper «ge for adoption* 
The adoption of a nepheW is not however compulsory. 6uoh aa 
adoption is strongly recommended no tloubt, but if, decile such 
recommendation, a man adopts a Stranger, the existenee of a 
brother's son or •olher near relation who might have been adopted 
cannot invalidate the adoption so effected, Maonaghten's Hinda 
Law, Yol. i, pp. 68 and €9, and Stranges' Hindu Law^* Vol. ii, 
pp. 74 and 75. In Nanjama v« Ahhixm (3), a similar objeotioiiwas- 
taken «nd treated as being of no weight. And it may be observ- 
ed that the plaintiff's own contention, wich respect to the adop- 
tion of Radhskish^Ut shows tha»t her advisers set little or no store 
by the supposed ifpralidating circamstance the existence of the 
nepbew. 

Baboo Atmoda Terdhad Ban^jte^ for the respondent, after 
contending upon the evidence that the adoption of G^QCoola- 
nund was not proved, contimied as follow3^— Under the Mitak- 
shara law, after the soil, th6 Wife, and then the daughters 
succeed, Mitakshara, oh. 2, sl l,-^ 2w This is the text of 
Yajnavalkya, on which the Mitakshara is a comentary. 
Secti<m 2 of the same chapter states in what order the daughters 
succeed,and the fourth verse lays down \hht, ^i£ the commpetitioii 
be between aa unprovided and aa enriched daughter^ the 

dl 2 Ind. Jitr., 0* S., 5. (3) 4 Moore's I. A.» 1; see pp. 79. 

(2) 2 B. L. B.I Ap., 51. and 112. 
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unprovided one inherits ; but on lailore af suefa, the enriched ^^^ 
one sneceeda ; for the text of GFautama is eqaally applicable to Gocootjinund 



Bass 



the paternal as to the maternal estates. ' A woman's separate 

property goes to her daahgters, unmarried or unprorided : ' ^' Wooma Dam. 

and the text of Oantama is giren in ch. 2^ s. 11, § 13 :— - 

*^ A woman'e property goes to her daughters, unmarried or 

improyided ; ^ or provided'' as is implied by the oonfunctive 

particle in the text. ' Unprovided^ are sueh m hte destitute 

of wealth or witho^t issue/' Under this text, aa explained 

by the commentator, the plaintifE is entitled to succeed. Fl^ra. 

15 says: — ^' On failure of all da^fifhters, the grand^daughters," 

&o.^ take the succession. " All daughters" evidently would 

inclnde the barren and the childl^^e daughter. 

The theory of snccession under the ^itakshara is not based 
upon the conferrini^ of spiritual benefits as it is in the Dayabhaga 
but it rests on relationship. In Amrifyb Kumori Ihhi v. Lakhi^ 
narayan ChuckerbyJtty /I) the[8ame view was taken Jn Bahuba v. 
Mimchhahai{2) it was held that the circumstance of having 
a son did not give a daughter a better right than one who had 
.none. InPoliy. Marotum Bapiu (3) the case of Rakuhcd r. 
M'wmhhahffi (2) was followed, and it was hel(| that compara- 
tive poverty is the only criterion for settling t.he claim of the* 
dangbters aniong themselves. In Binode Koomeree Debee v. 
Purdhan Qopal Sahee (4) the learned Judges say that^ in 
Benares, no preference is given to a daughter who has or is 
likely, to have naale issue over a daughter who is barren or a 

childless widow. 

The respondent's contention is supported by Macnaghten in 
his Hindu Law, Vol. i, pw 22, where, speaking of daughters, he 
says ^'and one who ismarried^ and has or is likely to have 
issue^ is mot preferred ta one wha is widowed and barren.^*" 
It was conteuded that this is wrong, but upon the authorities it 
is n<^ 80. Hlberling too> whatever the weight to be attached to- 
Jbis opinion, supports Macnaghten ; see JUberling's Inheritance,. 
B. 169,p»76w For the division by Norton of daughters inta 
three classes thjBre iano authority. He (juotes the Mitaksharth 

(D 2 B, L. R, F. B.. 28. (3) 6 Boni. H. a Rep», A . C. isa. 

V) 2- Bom. H. O, Bepa & l*X 2 W. »., 176 ; see 177. 
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1^75 to make out the proposition that the bftiren and widowed 

GocooLANUKD dauglitor succeeds next after the other daughters; bat there 

J^Ass 13 nothing in the Mitakshara to support this. The Mitakshara 

Woo MA Dabi is the only guide where it lays down the law. Where it is 

silent^ it may be useful to see what the opinions of the Bengal 

and other schools are. Yira Mitrodaya and the author of 

Smriti Chandrika draw the inference that "unprovided" means 

unprovided with wealth, but this interpretation cannot be safely 

accepted in the absence of anything in the Mitakshara itself. 

Then this adoption^ if it did take place, would be invalid hy 
reason of the existence of a nephew, Dattaka Mimansa, s. 2| 
vv. 28 and 29. This is on the authority of Menu, ch« 9, 
V. 182. Verses 37, 38, 39, 41, 53, 67, and 73 of the Dattaka 
Mimausa, s. 2, all tend to show that, where there is a nephewy 
no other person can be adopted. See also Mitakshara, oh. 1, 
8. 1 1 , $ 36. Macnaghten, pp . 74 and 75, Vol. i of the new 
edition, gives no authority for saying that the doctrine of factum 
valet prevails is the Benares school in regard to the aelection 
of a son. Strange, Vol, i, p. 84, of the edition oi 1830, says 
that the injunction of Menu has, in modem times, been construed 
as importing only an intention to forbid the {adoption of others, 
where a brother's son is obtainable, but this ;oould only be 
so if the doctrine of factum valet prevailed in the Benares 
school. Strange gives no authority that it does. 

Baboo Mohesh Ohunder Chowdhry on the same side.— -Attri 

says that adoption can be made ''by a man destitute of a son" 
only, see Dattaka Mimansa, s. 1, v. 3. The commentators 
say, even when a man has a grandson, he cannot adopt 
another, v. 13 of the same section; and it has already been 
shown that, according to Menu, if one of several brothers has 
a ^on that son, is the son of them all. In order to be able 
to adopt, a man must be oputro (without son); but if a maa 
has a son or nephew, he is putrohan (having a son). Yajna- 
valkya says that a nephew takes the inheritance (Mitakshara, 
s. 1, s {2 J after the wife and the brother. There is an apparent 
contradiction here, because, if he be a son, he must take with 
other sons; but this is reconciled by ch. I^ s. 2 § 36^ which sajs 
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that Mena merely says this to forbid the adoption of any one ISTS 
while there was a A^pbew to be adopted. Thas Mena is Gocoolaitcnd 
reconciled with Attri. The gift of a son in aaoh a case does ^^^ 
not sever all nataral connections. These relations already exist. Wooma ]>avk. 
Dattaka Mimansa, s. 2« v. Sft. It was therefore no impediment 
to HpUodhar adopting his nephew ; that the nephew was the 
only son of his father. This is an exception to the rule tiuwt 
&n only son cannot be adopted. . 

Mr. Woodroffe in reply. — Even if it be oonoeded that 
daughters sacceed to the paternal estate in the same order as 
to stridhan as contended for on behalf of the plaintiffi yet the 
texts relied on (1) by Baboo Annoda Pershad Banerjee are 
silent as to the right of widowsr. By the words '' snch as are 
without issue/' the author may not have meant to include any 
others than married childless daughters. 

With respect to the oases cited, it will be observed that 
Benodef Koomaree Dehee v. Purdhark. Oopal Sah&e (2) merely 
decides that married daughters are not ^Bcluded f rpm suooes*- 
sion to the paternal estate by either the Dayabhaga or Mitak* 
shara. The allusion to childless widows is merely obiter dictum 
and apparently a quotation from M.acuaghten. J^ to the 
Bombay cases, it is donbtfut whether Boki^c^i v. Munchhxbai (8) 
involved the question of a widowed daujii^htpr's right of succes- 
sion. The point for decision would seem to have been whether 
as between two married daughter^! the circumstance that one 
had issue and the other none, gwe the daughter who had issnp 
a prior claim to the patemai estate. The . Court held that 
it did not, and thiftt the unendowed t {nirdhan) daughter was 
to be preferred to the endowed {sadhan) irrespective of the 
question of issue. Certainly, if the marginal note be correct^ 
Bakubai was not a widow when the ipheritauoe opened, to her, 
though at the time of the appeal she would appear to have 
been a widow* Itidireotly this case lendle support to the 
contention that the word nirdhan means, without wealth and 

(1) Mitak., Gh. ii. s. iii § 4; and (2) 2 W. K^ 176. 
g. 11, § 13. (3) 2 Bom. H. 0. Bep., 5. . 
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GooMVANom> tioa viaems hardly tto ikavo' been diaomMd owing to tbe mafcler 
^* beiBg deemed to bo conokded by tbe case o£ Bakubai v. Mtm. 

The Bombay sohool'is moreover in many pointo ao divoigeat 
ft6m that of Beiiaresibat bat Kttlo weight can be giTen to 
Ih^e oatea wbidhiard^pressly stated by tbe Judges to have been 
decided by the law prevailing in Western ladia apparently tfa 
distinct from that obtaining in BsnoreaaiMi other places governed 
by th6 jffitakaharBi 

.Tbajadgme&t o{ th^ Ccfnrt was deEvered by. 

MACFHSBSOir, J»-*-<4iV^ agjreo with the Sabordinate Judge in 
ihinkinglitpiKwedthajb.thadefeadantGtoooolanHnd foi years (pro- 
bably forty years or more) lived with and was brought up and 
treated by Hallodhnr as his son;also that he was gi ven.in marriage 
by floUodbuF aa hit son. Moreover^ we agree with tbe Subor- 
lihuto Judge in deeming it olear iron^the doenments which are in 
-^videttc«i=<tiiat Oocoolairandwas oQOstantly acknowledged by 
Athens air tho adopted eon of HaUodbor, and was so styled by 
Htillodbnv himkelf in a written statement filed in Court in October 
1848. In shot^t We hieCn no manner of doobt that no one diapn ted 
<ebe fact that Gocodanand waa Hnllodfaur'a adopted son, nntil 
after Htillodhar's death. That being so, it is hardly necessary 
lot OS to ' consider Whrther it is fikely that Hallodhur wonld 
haVe wished to ImIc^ uhd^Y the circnmstances in which he was 
placed. As the fiiobofdinate ^dge has however laid mnob 
stress on the snpposidd improbalKUty of his havisg so wished,, 
we feel bound to say that we oan see nothing whieh mabea 
it in any degree improbable that the adoption tack plaoa 
Bsall&j^; 

' It iH ' objeobed, fiMt that there is no proo £ ef the neeesaaxy 
ceMmobicNS lumi^g been perfonaed; and second even if tho 
adbi^ioD cM in facTt take piaeoy it nost be considered void^ 
boeanseone DenobandhkOO»^the only son ef a brother of finllo* 
dhnr, was alive, and, being alive, Ck>coolannnd could not 
lawfully be adopted. 

(I) 6 Bom^ S. C> Bepi 183. (2) 2 Bom. H. 0. Sep , S. 









As regards tbe perfemmnce of the esrbmmitts, tkd eVidenoe IW 
seems to «s sufficient. l*kere (s endenoa of honui mAdputureshjvg, ghooolakoii^ 
It is said that this evidenee is bod aad mireliable, bat it ^t"* 
seems as good as we eonld expect to be pttydttced tu prOYotbeTRMiMA Ouou 
performance of sacli oerembniesr forty yeard irgo, and we Mr6' 
satisfied with it. We^ therefore, find as a fact that HaUodhur 
did adopt Gocoolannnd. 

* Assaming the fact of the adoption, there its eome difficnlty 
as to its Yididity, Denobandhoo the son*' of a brother -baving 
been alive at the time, «8 there is something in tbe nature « 

of authority to support the objection/ fiut wd have no evi*^' 
dence as to this Denobnndhoo, what' &ifl ' age was at the- 
time of Grocoolanand's adoption, whether' he was married or* 
unmarried, &c. Nor do we know whether his fiatlier livoald bav^ 
permitted his adoption by Hullodhur. *Phis, however, we do 
know that Denobundhoo's father never considered that Deno- 
bundhoo's being in existence rendered the adoption of 6ocoola* 
nund invalid : for Denobundhoo's father himself treated Gocoola- 
Bund as tbe adopted son of Hullodhur. Moreover^ it is clear 
that none of the parties to this suit, when this litigation 
commenced, considered tke adoption assailable on this ground ; 
for they set up another adoptioni that of one Radhakisben since 
deceased, whom they alleged Hullodhur adopted iibout thirty 
years ago. If Denobundhoo's existence invalidated the adoption 
of Gocoolaaund, . it would have equally innfalldaled that of 
Radhakishen. But so far as tbe parties thein8elJ7e8<ave4Minoen3i6d^ 
Denobundboo's existenoe was never dreamed otja& formingBny 
obstacle. No doubt it is said by Mr. SQtheriiaBd:(see:hia6yiiopBi8y 
Btoke's Edition, p. 665), that the only soA of- a wbole Wotherf 
if no other nephew eirist for adoption, most be ad^tedtby bis 
uncle requiring male issue and is dwfamiMtha^ana, or. m}Ji o^ 
two /atbers. It is said that no man having a brdther'sRon alive 
who can be taken as dwyamushayana^ can adopt any lother 
person. . i . • 

According to the rules laid down in the Hind« liiw books, it ia 
wrong to adopt an only son ; but an exception is made in the 
case of an only son being adopted by biefather^s brotkeiv wbea 
he becomes dwyamwhaycmuj the eon ol kotlh the brotdiero^' And 
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ig7S a speeinl afloption ol thk kind is said to be proper, and one 
GooooiiANOND which ought to be made^ But we do nbt think that the mere 
l>AM. jg^f^ ^f |;]20 existence of a brother'a eoa deprives the ande of the 
MofMkDAUf right to adopt any one save that eon, if the son's father refuse 
to give him in adoption. . And even if the brother was willing, 
we incline to the opinion that the proivaions of the Hindu law 
really go no further than to sanction the i^doption of an only son 
(sttch an adoption: being ordinarily bad) if the adoption is made 
by bis. father's brother^ when he Cfinbecome dwyamushayana^ 
In all case^ of adoption, a^i especially in a case such as this, 
where the adoption has been deemed good and apparently 
acquiesced in for many years by all the parties, we think that the 
rule whick ought to be applied is that which is in fact usually 
followed, and is well indicated by Sir Thomas Strange in his 
work on Hindu Law, Vol. i, p. 85, where he says:-— ^' The 
result of all the authorities is that the selection is finally a 
matter of conscience and discretion with the adopter, not o£ 
absolute prescription rendering invalid an adoption, of one not 
being precisely him who on spiritual considerations oug\it to 
bave been preferrod." Whatever may be the strict rule laid 
down by the texts of the old Hindu writers, and even supposing 
it to be what Mr. Sutherland states it is, there is no doubt that 
in practice Hindus are not in the habit of restricting their 
adaption in the manner now contended for. 

As we uphold the adoption,* it is not necessary for us to decido 
another quealioa which has been raised, viz.t whether the plain- 
tiff has any right to maintain this suit at all. As at present 
advised, we are of opinioii that 'Che' plaintiff could not in default 
of adoption be entitled to more tlian half of what she claims ; 
that is to say, supposing she had any right at all, she could have 
only an eight anna's share, her sister Parbutti taking the other 
eight annas. But we are inclined to think that the plaintiff 
would have no title whatever, being a sonless widow ; and we 
think that the law is correctly laid down by Mr. Justice Strange 
in his Manual, paras. 828, 329» p. 80, from which it appears 
that Parbutti would take in preferenoe to the plaintiff* But it 
is not necessary to go into that point, as wo find that the adop- 
tion waa made in fact aad iq valid in law. 
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TheTeanttiB'ChaEt'flie <deoiBioii of the Sabordinate Judge is ^^*^ 
vereraed, and the plunitiff'ssait dismissed with costs in this Oocoounumd 
<C<Hiiit4uid in the lower CwuL ^f" 

WWMLk X>iJita 

JLppeal allotoeJL 
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Mefon Sir Miehard Oomdk, Kt, Chief JuHvee, an^M¥. JUsHce tforrii. 
XUPTI JALkLXJDJ>EXS HAHOMBD (PLAiimin)) «. SHOlSOfiUIIiAJi 

' Oimri Fm9> Jei fVII o/ 1870;» Seh. «, V^ l*l-^A^ VIM nf 1860^ 



A soat farongbt mnder Uia pKmsioBB of Sw 246 of Ao# YIM of 1869 to^ Mt asia'e- 
•n ord^r Ailowing mdaim to atbtahedpeopertiraiid vekwdng the property fronv 
AttacOimantisafliutto^tQrtiketifcLe tadl etti^lub ihe rig^fc of iStm p^noik who> 
brings the wiit ;. and Kiobasiiit iiwurfe befvalnod acxx>rdiiig to tha valae of tftio- 
property^ and canaot bo biomg)it upon ^atanp of iU^ lQ,.BDdGE 2{o..l7. of SohfidnlO' 
11 of the Gout Few Act. 

Ik tbi» ease -the- plaurt% haviis^ obtaaited a decree, Bad^aittacliedcertaiQi 
prop evtj m execution of it as beiag that of the defendant against Tdionnth^ 
deeree bad been obtained^ A claim waa preferred under s. 246« of Act TIIC 
e£ 1859 by the present defendant ShohonUlah, which was successfal ;- an<£ 
an order was made releasing the property &om* attachment. Theplkin- 
tiff brought this smty describing it as a suit to set aside the summary^ 
Olden— vt^.y the order releasing the property ftom attachment».— and* the* 
plaint was on a stamp of Ks; 10 only. 

The Subordinate Judge who heard the ease in the flr^t iintance appears- 
to have doubted whether, in a suit with a stamp of that valb^, he out ht 
iodeeide the questoinof title, ^natacny, ivlietber.the daimant w^ha Rad 
been successful in getting the property released from, attachment or the 
ju^tgment-debtor was entitledl toit» lEoi however^ disaided the qnes- 
tioH^ anddismissed the suit. f 

Upon an appeal the Judge die! not go into the question of title y but held,, 
that the suit being^ brought on a stamp of Rs» 10 only, was not one ia whieb 
a question of title eonld be determi]ied,and said that the plaintiff waabonsdi 
to bring a regular suit with a stamp aocnrding te the yaluee^he property. 
The questionj raised ooi special appeal was,, ^diether a suit Iwougk 

• Speoial appeal, He. 856S e£ IS?^ agaiut a dberee^ the OffioiatiDg Judge oil 
KiUa Sylhet, dated the 2nd August 1873, affirming a decree of the SaboEdiiiate 
Jnd^ d that distriet^ dated the 2nd Decembec 1872* 
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1874 ccordingtofcheprovisibnftb thee&dofs. 246to esiablisli the right of tbo- 

-- perBonbringmg it must have a stamp aocordinig to the value of the property" 

Jabalbddebn or whether it was suit within No- 17 of the 2nd schedule of the Court Fees. 
Mahomed Act and required onlj a stamp of the value of Hs. 10. 



V. 

Skohobul^ 

LAU» 



Baboo Asuhotoah D&urkr Uie appellsBt^ 

> 

Baboo Stmath IhiB for the respondent. 

The judgment- of t^e Court was deliv^ered by 

Ooucev.CJ'. {'whD, after stating the- facta as aboTe^ continued) ^^I tfainic 
that it does not come within that schedule, and that it cannot have & 
stamp of Bs. 10 only. It is not a suit merely to set aside the order. It is 
often described as sueh».buit in reality it is a suit to tiy the title; to es- 
tablish the right of the person, who brings the suit, or the right of the* 
judgment-debtor as against the claimant who has been successful. 

We were told by the appellant's pkadi^r that such suite werefrequently^ 
brought with a stamp of Bs. 10. and were asked to enquire of the Deputy 
Begistrar whether it is so or not. On the other hand we were told by the 
pleader fbr the respondent that such suits were always brought with a 
stamp accordiug to the value of the property. It does not appear from 
the enquiry which I made that a suit of this description has ever been sue. 
cesafally brought on a stamp of.Bs. 10 only,, and the Deputy Begistrar has 
furnished me with an instance of a Hegnlar Appeal N.. 238 of 1872, which 
was heard not long ago by myself and Jacksou, J., and my lamented collea- 
gue, Hitter, J., in which the suit being exactly like the present and being 
described as a suit to set aside the- summary order, the stamp . was accor- 
ding to the value of the property. It was objected by the defendant in 
the first Court that it ought to have been brought on a stamp of Bs. 1.0 
onlyi the defendant having an interest in reducing- the valuation.. The 
objection was overruled, and no qaestiou was raised as to the correctness 
of that ruling in the appeal before U8«. 

Ithinkthedecisionof the* Jnd^e is right, and that-this appeal* must be^ 
dismissed with<^sts.. . . 

Appeal dismUsedr^ 
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TICB-ADMIRALTY J0WSDIOTION. 

■Before Mr. Ju&ticeMarlby. 

TAB TRITON INSUEANCB COMPANY v. THE M0OEHILU. July 12 V 13. 

In re THE MOORHILL. . _1 1 

*Jirre8t of 8hip-^DeposU of Qecunty with Mttr8hal--'Appli€ce4i(m for Arrest of 

Deposit in another Action. 

The ship Uf haivitg "beeb arrested in aniwfcton promoted by the mavfcer of the 
'ship Nf for damage oanaed by a ooUiBioD» in whioh the 27, with her cargo, -was 
totally lost, depofiiied with the Marshal of the Court certain Croveinmeafc paper as 
Security to ausW^ the liUeged damage, on whioh th-e if wasTeleased. The oargo 

c^ the Nliad been insured, andon^he loss thereof the Insuraoce Company paid 
the amonnt of %he policy, and institated proceedings against the M in respect of 
(the loBs of the oargo* IfMi the Conrt had no power to grant an Application by 

the Insarance Compahy for the astest *of ihe -seonril^ -in -the hands of the 

^(arshal, so as to makeitianswerable in their action. 

AMPLICATION tor the arreert of certain Goveniiiieiiit Becntilaes in the hands 
<o{the Marshal of the Court. 

The affidavit ef J. B^ Ballen- Smith, a member ef the firm «>{ Messrs^ 
Jardine, ttkinner and Co., agents of the Triton Insurance Company ia 
Calcutta, stated-:— That the Triteu Insurance Company granted a policy for 
fis. 11,00Q in part of the Talne of certain teak timbei: shipped on board the 
Natmoo for« voyage fromMpulmein te the Mauritius in August 1874 ^ 
that OB 19th September 1874, the NcUmoo was run foul of by thelfoor^tJZ 
in the Bay ol Bengal^ whereby great dam age was occasioned to the Natmoo 
hy reason whereof she became water-logged, and was abandoned with the 
cargo of teak timber, and became totally lost ; that the Insurance Company 

had paid the fu 11 amount of the policy to the owners of the cargo as for a 
total loss, and had thereby become ^titled to all the remediea which the^ 
owners of the cargo had in respect of the said collision, loss and damage ; 
that the Moorhill was arrested on 7th Deqember 1874 by the Marshal of 
the Court to answ^er an action promoted by the owner of the li^aimoo for 
damage done by the MoorhiU^ and on such arrest the master of the 
MoorhiU deposited with the Marshal of the Court Government securities 
for Bs« 30,000 in ^en of the Moorhill ^o answer the said action : and 
that application had been made to the master of the MoorhiU for 
payment of the said sum of Bs. 11,000, but without success. 

The application was in terms of the action book filed on behalf of the 
Insurance Company, m., " to arrest the Qovernment securities of the 4 
per cent, loan of the nominal value of Bs. 30,000, deposited with the Marshal 
of the Oourti as security in phice of the ship Moorhill when arrested on 7th 
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1875 December 1874 to answer ft certaiB cause of damage, <divil and maritime 



TftiToif promoted by one A. McDermott, the oirsec of tlie la<ie ship or vessel the 

Insuranob NcUtMOt and which GbyernimeHt secRrities now remain in deposit with the 

Company tsaid Marshal, and cite all persons in general who have or pretend to have 

^oeaaiLL. ^^7 i^ght, title or interest therein to appear on the 8th day after the azrest 

to answer the Trifeon Insnranee Company, the underwriters of the cargo of 

the vessel the Natmoo, in a cause of damage, dvH and maritime.^' 

Mr. Lowe, in support of the application, submitted that the Government 
securities in the hands dt the Marshal must be taken to be in the sameposi- 
tion as the ship would be'in, if here. They may he tahento represent the rei 
tor the purpose of foundiag aprooeedingiareta. There is no direotauthor- 
itytbutthocases in which questions havearuen regarding the right to surplus 
proceeds of sale of ships sold by the Marshal under adrairalby decrees, are 
'Somewhat ansAoatona. Those cases show that parties interested have tbo 
«ame remedies against the proceeds im the hands of the Marshal as again«t 
the ship; see Coote's Admiralty Practibe, pp. 18 and 97 and The ScutoMn (lj« 
The principle of those cases rasry be applied to bhe present applicalaiaB. As 
ito the^ecnseqmenoeB of arrest, see Goete^s AdmiraK^ Pno tiee^ p, 17. 

Car. aAa. wU, 

UiBXBT, J.-^Tfals appHoatlon to arretftthe Bs. 80,000nowdeposited w$£k 
ithe Marshal as security in placeof the ship Moor%ftQ,which had been arreslxil 
sn a suit of damages against that ship,must ber6iused.The applicant claims 
tto have the right to proceed agaiftst thtf it^orkUX in respect of oertani 
injuries to the cargo, btit his affidavit shows that this sum oC As. 80,000 ia 
lield in deposit in lieu of the vessel to answer the damage in another su^. 
This is net like the proceeds of ai shipwhioh has been sold,andwhioh possib* 
)y might be arrested in a second suit. This is money deposited to answer 
4;he damage on a particular suit; and I iiave ttopower tomakeit answeimbla 
for the damage in another auit. 

• AppHtakum r^ei. 

Attorneys for the^romotoifts: Mesars. BmtetBf Sander^onf and UipUtn* 

0) 6 Moore's P. 0., 56,at p. 75. 
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B^ore Sir Richard Couch, Ki„ Chief JtuiUe, and Ur. Jnaiiee Aimlie. 

POONOO BIBEE (Plaihtot) v. FYBZ BUKSE (Difjbwdamt).* 

1874 

Contract Act {IX of 1872), 00. 24, 25, |- 27'^Po9t'NvptidL Contractor Dec. 9 & 15. 

Contract partly Legal and partly lUegalrMdhomeda» Law. •— * "" 

The defendant, a Mahomedan husband, execated a kabinnama in favor of hit 
wife^ bj which he agreed, among other things, that he would maiutain her and 
xnake over to her whatever money he should earn ; that he would never exeroiso 
any violenoe upon her ; that he would not take her away from home ; that it 
should not be within his power to marry or make any nika without her permission ; 
that he would do nothing without her permission, and, if ho did, she should be at 
liberty to divorce him, and realize from hiiA the amount of dinmohnr forthwith, 
and the nika would then be null and void. The plaintiff sued her husband upon 
this document, which was registered, to recover from him all his earnings amount- 
ing to Bs, 565, after deducting Be. 54, which she admitted having received from 
him. The lower Appellate Court held, reversing the decision of the Munsif, that 
the agreement had been made subsequently to the marriage, and was, though re-* 
gisterod, void for want of consideration. Held on appeal, that the agreement 
being registered, came within s. 25 of the Contract Act, and was not void on tho 
ground that there was no consideration. Although some parts of the agreement 
might be illegal as being contrary to public policy, and therefore void, yet those 
which were legal could he enforced. The Court treated the suit as one to enforoe 
that part only of the contract which was legal, and considered the plaintiff entitled 

to recover a fair sum for her maintenance. 
Iir tills case the plaintiff alleged that her husband, the defendant, had bound 

himself by an ikrornama to pay over to her all the money that he might earn 
>y serving ; that, on the 18th of December 1871, he obtained a sitoation in (he 
Madrlssa at Calcutta on a salary of Bs. 40 a month / that alter that he had 
been engaged in the Chinsurah College on a salary of Bs. 60 a month, and that 
he was still employed there ; that duting this time he had acquired a sun o£ 
Bs. 565-5.'6-2'2, but had paid her Rs. 54 only : she therefore brought her 
suit to recover the balance after deducting Bs. 64 already received by her. 
The document upon which the suit w^ brought was as follows :— 

" I, Fyez Bnksh, son of Meah Nubi Buksh. now of the town of Chinsurah* 
having executed the kabinnama in the presence of witnesses, do hereby 
execute this ikrar to the effect that I shall never give you troubles in feeding 
and clothing you ; that I shall make over to you and to nobody else besid^ 
you whatever money I shall draw from employment ; that I shall never 
exercise any violence on yon ; that I shall never assault or abuse ; that I shall 
not take yon anywhere else away from your home ; that it will not be within 
my power to marry or make any nika without your permission ; that I shall 

* Special Appeal, No. 1404 of 1874, against a decree of the Subordinate Judge 
of Zilla Hooghly, dated tho 25 th April 1874, reversing a decree of the Officiating 
Sadder Munsif of that district, dated tho 31st Dooember 1873. 

56 
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t874 not pfevenfc tiioae men from viaiiiag you who may bear any relationship to 

PooHoo BiBBB y*''*' ^' ^™® *^ y®'* '^ conducting your law *ttit«, but they only and 
^, nobody except themaelves will have the liberty of fleeing yon ; that I shall do 

Ftbz iJuxsH. nothing without your permission ; that if I do anything without your permis. 
aion, you will be at liberty to divorce me and realize ttom me the amouot if 
dinmohun forthwith, and this nika will then be null and void. I execute thos 
ikrar of my own free- will to give effect -to the above conditions.'* 

The document was registered. 

The defence, among other things, was that the contract iras illegal, inasmuch 
-as the defendant had promised to give up to her everything he might earn ; 
that this ikrarnama was executed on the same day as the kabinnama and 
dinmohur, and that it was given in consideration of a promise on the part of 
the plaintiff to make over to him all the property she possessed, but that she 
had not done so ; that the plaintiff had hereseU broken the contract in various 
•ways* 

The Mnnsif held that the contract was made ia consideration of marriage 
and was therefore binding; but that the reasonable interpretation of it was 
'that the husband wcm to make over to -the wife all his savings after de&ayinfl! 
his necessary expenses, and that the defendant had not proved the breach of 
the conditions by the plaintiff. Accordingly he decreed that plaintiff was> 
' -entitled to have Rs. 10 per month out of the husband's income, and 

Bs. 204-5-6-242 for past arrears. 

. On sppesl, tlie Subsrdinalis Judge reversed the decision of the Hcmsif 

holding that the contrapt was not in oansideraticm of the marriago, but was 
-szecuted snbieqventfy to the marriage, and as a post-nuptial oosiroot it 

-was void I nor would the ragistcation make it valid and binding.; that the 
^eonditions were nnreasonable i and that the plaintiff had broken the oontraot 

herself by iier«ondsot towards hor husband. 

Hr. JEL T. AUan and Mr. Sandel foiw the appellant-^By Mahomsdan law, 

' a husband is bound to support his wife^-^Baillie's Digest of Mahomedan Law, 

.p. 437. Some of the conditions are ftreocmcilable with English notions of 

contract, but there is nothing against public policy or against the Maho« 

medan law of contracts. 

. Mr. /. S. Rochfort far the respondent.—The oontraot, which the Subordinate 
Judge finds was executed after marriage^ is one that made a slave of the 
husband, and left him no option in domestic matters, but placed him oom- 
pletely at the meroy of the wife. The defendant is, no doubt, bound to 
provide for the plaintiff's maintenance, and he is ready to do so, but the suit is not 
for that, but to enforce -the contraotk some of the conditions of which are 
clearly against public policy. Such a contract cannot be enforced. 

Hr. Baindel in reply.--The contract bere, if liberally construed, means the 
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■ame thing aa ihe promiae mada byahnabandat erary Christian inarriagd. 1874 

The pUuntift ia dearly entiUed to mainteaanoe. She U prepared to take aoy _ ^ 

,, ,, PoosrooBiBmi 

seasonable alloiranee. 

Ftu Buksb* 

€wr, adv. wdt. 

The judgment of the Court was delivered by 

CoucB, C. J. (who, after stating the faots and readiog the ikrar, oontinned) : — 
• A qnestioa was raised whether this agreement was eKecated before or after 
the marriage. It was contended that it was after the marriage, and therefore 
that there was no oonsideration for it The Subordinate Judge, against 
whose dopision the present appeal has been brought, says, that it iseyident 
from the contract itself, and proved by the evidence ol plaintifTs witnesses* 
that the marriage was not the consideration for it. Bat supposing it was ' 
made after the marriage (although the evidence seems to show that the 
erecution of this instrument and the formal marriage was parts of one 
transaction^ and therefore that the marriage cannot be considered^ as the 
eonsideration for it, it is admitted that it was registered; and then it comet 
within the provision of the contract Act, which makes it unnecessary that 
there should be a consideration. S. 35 of that Act says that an agreement 
made without conaidbration is void, unless it is expressed" in writing and 
registered under the law for the time heint; in force and is made on account 
•f natural love and affection between parties standingt in a near relation 
to each other. This aspreement comes within that provision, and when the 
Jttdgesays that, according to the principles of law, post-nupti4d ooattacts 
are a mere nullity at law, he seems not to be altogether correct. 

The question' then is whether this is a contract which can be enforced. 
8. 24 of the Contract Act says that *' if any part of a single consideration 
lor one or more objects, or any one or any pact of any one of aeyeral consi- 
derations for a single object,' is unlawful, the agreement is void." That doea 
not apply here. There was nothing unlawful in the consideration, for tliia. 
agreement, whether it was the marriage or the natural love and affeotlon 
between these parties arising from tl^ relation which had been created by 
the marriage, supposing, the agreement to have been made afterwards. 

If any section^ot the Act is applicable to this case, it is the 57th, which, says 
that, "where persons reoipioooUy promise, first to do certain things which are 
legal, and secondly, imder specified circumstanoes, to do certain other things 
which are ille^ the first set of promises is a oontract,. but the second is a 
void agreement.*' It may be that some part of this agreement is void as being 
iliegsl, because it is contrary to public policy that the defendant should enter 
into such stipulations as I have read, namely that he would do nothing 
without the permission of the plaintiff, and that if he did so, sho should be at 
liberty to divorce him and realize from him the amount of dinmohur forth* 
with. It may also be said that^ it is contrary to puUioy polio that the 
defendant should engage to pay over t? the plaintiff the whole of the monBj: 
which he might earn daring the time the marriage continued r 
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1874 Bat I think tlie loir oonBtraotioa of this agreeiiient is, not as the plaintiff 

PooNoo BrBBB ®**y*» *^*^^ ho ifl to pay to hor every rnpee th»t he earns, but that he is 

V. entitled to a reasonable dedaotion for expenses which he must neoessariiy 

FvBZ BdksB* incur. And when the case comes before us, this is what the plaintiff claims 

and we have boon told that the plaintiff is willing to take a fair sum for her 

maintenanoo and such as may be necessary for it. We think we should look 

at the suit as one to enforce the part of the agreement which is legal » and not 

to enforce anything which the Court would be obliged to hold to be %'oid. 

Therefore, treating the suit as one brought only to enforce the legal part of 

the agreement, and not that part which is clearly void, I think the plaintiff is 

entitled to recover a fair sum for her maintenance. Whilst the case was 

being argued, we thought that the offer which was made to take at the rate 

' of Rs. 10 a month was a fair one, and that the defendant should be made 

liable to pay that. Therefore the decree of the Subordinate Judge will be 

reversed, and the plaintiff will be declared to be entitled to a sum of money 

calculated at the rate of Rs. 10 a month from the time when the agreement 

was executed until the time of the institution of the suit, giving credit for tho 

Rs. 54 which the plaintiff admits that she has received. And the plaintiff 

will have the costs of the suit including the costs in this Court in proportion 

to the sum which she is declared to be entitled to* 

1876 

Jvly 19 & 20. Brfore Mr, Justice Phear. 

In the Goods or LECKIE (Deceased). 

LettwB of Administration^^dttorney of Execittor in England — osts 

Of entering Caveats 

Lt a British subject, possessed of property both in India and England died in 
England, leaving a will, by which he appointed four persons to be his exeoutom 
in England, and TF 2> his executor in India, " the latter accounting to the former 
for his intromissions, upon which he will chargca commission of three per cent." 
Probate was granted to the four English jexecutors, but W D renounced probata 

On an application for letters of admin^^ation with the will annexed, to be 
granted to DQ L, the attorney in India of the English executors, the Court, after 
directing a special citation to issue to the Administrator^Genoral, held that the 
English executors were intended by the testator to have power of adminisering 
his assets in India as well as in England, and therefore D G X, as their attorney 
was entitled to letters of administration. 

Application for letters of administration with the will annexed. 

C. 8. Lcckie, a British subject, possessed of property both in India and in 
England, died in England, leaving a will dated 28th July 1864, containing the 
following clause .appointing executors thereof :— " I hereby appoint and consti- 
tute my brothers William and Thomas, my cousin Robert Gibson of Liverpool, 
and my friend George Henderson of Mincing Lane; London, to be my execu- 
tors in England, and Walter Duncan, of Messrs. Playfair, Duncan & Co., 
Calcutta, to be my executor in India, the latter accounting to the former for 
his intromissions, upon which ho will charge a.CQ^l^li39ioa of three per cent," * 
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Probate of the will wm doly granted to the four exeoaftoirB of the property )876 
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in England ; bnt Walter Dnaean, the Indian ezeeator, renounced probate* 
The applioant for letters of administration was D. G. Landale, the ooastitated ^o/lli^r 
attornej of the four persons named as exeontore in England. On the appli- 
cation bj petition, setting forth the above facts, being made to the Courts the 
Judge (Phear, J.) directed a special citation to issue to the Administrator- 
General, who entered a oaveat, and the matter now came on before the same 
Judge. 

• 

Mr. Brandon, in support of the application, submitted that the applicant was 
a person who, according to the practice of the Court, was entitled to letters of 
administration, and referred to s. 212 of the Succession Act and the cases of 
In tKe QoodM of Dvmcan (1) and In iM Goods of NMbit (2 ). 

Mr. W. Jack»m (with him The AdvocaU-GeMral, offg., Mr. Psttt,) for 
the Administrator-General.— The Succession Act and s. 16 of Act II of 
1874 show that the Administrator-General is to be preferred as grantee to 
any one except the next of kin ; the only exception is when an executor, daly 
appointed for property in India, appoints an attorney. The person appointing 
the attorney must be one who, if he were here, would have alright as executor : 
the appointee of no other person has any ri^ht. Here different persons wer^ 
appointed for the assets in Bnglani and in India, and the Indian executor has 
renounced ; it is submitted that the person appointed by the executors in 
England has no right to letters of administration in preference to the 
Administrator-General. In England, by 55 Greo. Ill, o. 84, s. 2, the only person 
to whom the Ecolesiastioal Registrar, in the absenoe of next of kin, had not a 
preferential right to letters of administration, was the lawfully appoiilted 
attorney of the executor. The Legislature have always allowed the .testator 
to appoint whom he likes, but where he has failed to do so, the Admin istrater« 
General is to be preferred. In this case the executor appointed in India having 
renounced, the estate here is in the same position as if the testator had failed 
to appoint any executor here. 

Mr. Branson in reply. — If the object be* to place the estate in oharge of tho 
persons appointed by the testator, the letters of administration ought to be 
granted to the four English executors, or to their attorneys. They are tho 
persons who are eventually to have charge of and deal with the whole assets of 
the estate. The Administrator-General, il letters were granted to him, oould 
not administer the estate ; he would be merely in the position of a perscn 
collecting assets and accounting to |the executors in England. The learned 
Counsel referred to the case of In the Goods of WaUich fZ jin which a testator 
had appointed executors in England and India, and it was- held that those 
appointed in India were not entitled to probate in England. [Phkab, J.— I^ 
not that case rather against you ?] Ko^ the reason for so deciding was that 



(1) 1 B. L. E., 0; 0;, 3. (2) 4 B. L. P., App, 49. (8) 83 L. J., P. k M., 87; 
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lVf& iSuB teaMor dbarly intended; the Indian ezecatom only to act in ladiA^: in tbe- 

I m Ann P'*'^* <3**0 ^^ >* sabmittied his intention wjm that the Sagliah ezecnton- 

orLfcOKU. ahoold have adminiatration of his aaseta in- (India as well as Sngland; eee 

abo FeUb %. Leii^ (l.> 

Cvr. adn. wit. 

PfiXAB^ J.-'-Ob' consideration^ of the will in this case, I think that the four 

gentlemen named as ezeontors in England were intended by the testator to< 
have the power of administeHng his assets everywhere, — that is -to say, in Ihdia- 
a»weU asin- Bfagland^^and were not merely ezeontors of the will for Shgland. 
Jtfr. Dnnean'waa named as ezeontor in Indi% bnt with a qnalification attached^ 
whidt^mstometo-show that be was intended to be only the agent of the 
execUton in England, and not to be executor of the will in India ; in other 
weeds, I anr of opinion^ that, if the gentlemen- who have given the present 
applicant a pofver of attorney had bean in India' they would have had a right to 
probata of the will. That being, so, it would be in aoeordanoe with the practiee 
of Ifbe Oomrt that letters of administration with the will annexed should be- 
graated' to their attorney. The application will therefore be granted. As or 
ooaks I thinfe the Administrator-General was right to enter a caveat and 
appear on being cited, and therefore ( think it would be right for the exeoutots 
to pay his costs out of the estate. I do not know however if I have the* 
poweK to mal»'8aoh an offder, 

AppU&ation granted. 

At torneys far tShepetitloner: Messrs. Oitr and' Karris. 

AlfamefB lorths Admiaistnator43eneral: MiBrssnK Chauniretly Knunolen, and% 
lUb^rU. 
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3uly 8. 



Mtfore SifJt Qivrth, C< G^Asf Justice and Mr, Justice Monophersont 

In re GHikSSEKAM (am Insolvsnt). 

A^pecSL-^InBdfhmi Act (11 & 12 Vi^t.^c. 21), «. 7Z-8ecuriiyfor CoHs^ 

F^erBtmal Appearance oflnsolvewt, 

tfn an applicatioirfor deposit of secnrity for costs in an appeal by ao- insolvent 
nnder s. 78 of the Insolvent Act, in a case where the insolvent had been sentenced 
to imprisonmeat under s. -50 of the Act, and it was shown that he had jtbaoonded, 
the Gomt declined,, to make any order for security for costs, bat refused^ to hear 
the appeal, unless the insolvent wts present.. 

AmiCATioir for deposit of secnrity for the paymont of the costs of appeal! 

tthe hearing of tile Insolvent's petition on 14tb May 1875, the Gommifl- 
■ionerof the Court (tPbntifex, X.) considered that the insolvent had been 
guilty of fraoddlent conduct in the matter of his insolvency, by keeptng: 

(1) »3 L J.. P. & M., 107. 
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?f also books, withholding imtrieB, and concealing part of his property; «nd eoK- 1875' 
ienoed him under 8. 50 of the laaolvent Act to imprisonment for three months : * 
^md adjourned the further hearing of the petition for twk years. It was ^ 
/farther ordered that all costs of the opposing creditors tuid the 40fficial 

Assignee i should be paid out of the estate, and that tho inmlvientt should 
jwrsooaily attend on 16th May 1877, to be examined on the hearing of his 
petition. While the order was being made, the insoWent absconded, and had 

not been arrested. He, however, filed an appeal from the 4fcbove order under 

8.''78 of the Insolvent Act. 

Mr. Jocifeflon, for an opposing creditor, now applied that seenrify for the 
•costs of the appeal should be depowted, or that the appeal should be struck 
o£E ; and contended that under the circumstances the appellant was not in a 
.position to file an appeal. He had been actually <;ommitted to prison and 
-was defying the Court; he could not claim the indulgence of an appeal* 
XGartH, 0. J.— Is it not a right given him by s. 73?] It is submiitted he is 
in Contempt. He is bound moreover to be present in Court. If 4ihe decree of 
the Court below had been one ordering his discharge, his presence wenld have 
4)een necessary as he would have had to swear to the troth of hia soheddle; 
and if that order had been confirmed by this Court, he would bsrve hadte ho 
•present here. 

Mr. lows, for ^e in8olvent,'0(atended that the insohreort had an abooloto 
♦right to appeal by s. 73 without any rostrictaons such as were imposed on 
appellants by Act VllI of 18S9. The Court had no jwwer in an appeal radar 
that section to make an order for deposit of security for costo— fn re Jtam- 
^Oak MiBser {I), [GARTH, C. J.— Assuming thflttobeso, we can say we will 
not hear the appeal unless he is present. MACPautsoF, J.«— It has been tli« 
invariable practice lor the insolvent to be present at the hearing of his petition.] 
'It is submitted the Court would give him protection fi-om the order which haa 
been made against him, while his appeal is being prosecuted, so that hemiiy 
4iave an opportmntty of prosecuting «t iree from aireet. 

Qabsb, 0. J.— We think it is quite as necessary for the pwpoM of oar 
•dealing with the case on appeal that ^the in«(^veat should be pi^Bseat her^ 
4M it waa that he should be present in the Court belpw. For the purpose of 
•doing entiie justice in the appeal, we think the insolvent should bo presents 
'and we xaoraly intimate that we will not hear his appeal, unless the insolvent 
A» present in Court. We impose no ooadztions whatever upon him : wo merely 
<aay we consider he should be present in Court, and that we will not hear his 
•uppeal unless he is. 

Attorney for the appellant: Mr. Pittar. 
Attorney ior ibo opposing creditor : Kr. Oregory* 

(1) 5 B. L. B., 179. 
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Before Sir if. Oof fik, JTt, Ofckf Jvstiu and Mr JvMtice Mcep}mion. 
jify\. GOUROBUBN BOOB (PLAiinttF) «. PBABY LALL PAUL (Diiwidakt)- 



Second SummonB-^Aa FlUqf 1859, «. 112 ^Rule 18 ^fftirfc 0<mr* BttZe«, 

lit Ma/y 1875— Jjoc^a. 

• 

A Judge baS) linger Rule 12 of the Rules of let May 1876, discretion aa to granting 
• aeoond sammona, and is bound to enquire into the cirottmatanoea under which it 
18 applied for ; and when there baa been great and unexplained laches, ho 
abonld refuse it. Unless auob discretion is olearlj shown to have been impro- 
perly exerdaed. the Court will not interfere on apiieal ; but under the circum- 
atanoea of thia case the Court on appeal, finding there was no definite rule of 
practioeaato the timewithiawhioha aeoond snmmona might be applied for» 
allowed a second aommona to iaane. 

Appeal from m decision of Phear, J., dated 22nd April 1875. 

The plaiBt;in this snit was filed on 22nd July 1874 ; the summons was served 
on the defendant on 8rd August) and returned on 6th August to the Sheriff's 
OiBoe. No further proceedings were taken until 80th March 1875^ when it waa 
discovered that the summons had not been properly served. An application fot 
a aeoond summons was thereupon msde by petition, in accordance wtth Rule 12 
of the Rules of the High Court of 1st May 1876, to the Judge (Phear, J.) in 
Chambers^ who refused the application with the following remarks .- — 

Pbeab, J. — If I am bound to grant a freah summons in this caae^ merely 
becauae, if 1 do not, the petitioner will be unable to maintain his suit, there 
ia an end of all discretion on the part of the Court in the matter. I think* 
however, that I have a discretioni which it is my duty to exercise. And 
upon looking at the petition, 1 find disclosed on the face of it the greatest 
careleasneaa and laches, lliere is no affidavit of facta made by any one 
who oouM speak to them. The only material facts which the petitioner 
condescends to refer to are q^ken fi> merely on information and belieft 
The writ of summons was issued nine montha ago, and the petitioner migh, 
have learned aeon afterwarda from the return or by communication with hia 
own servant, Nobodeep Chunder Paul, what had been done in the way off 
effecting service. There ia not the slightest reaaon given why he did not, or 
why he lay by for nine months without making any inquiry ; and Nobodeep 
makes no statement of any kind. I think it important that thia applioatioit 
is, in effect, an application to institute a suit which at thia time is barred by 
the Act of Limitation, and that this fact makes it the more incumbent upon 
me to scrutinize carefully, and to ascertain if I can the tme canses of the 
petitioner's apparent negligence and carelessness before I direct a froah 
summons to issue. On the materials before me, I refoso to grant tho 
application. 
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From this decision the plaintiff appealed. 187$ 

Mr. £<MM and Mr. Jfocroe for the appellant contended that the Court ^"'"^^a^"'* 
had discretion as to granting a second summons ; it was a power given him v 
which he was bound to exercise. As to the meaning of the word * may' in ^**p^ ^^^^ 
an Act they cited Macdotiffdll v. Paterson (1) and Anand Ohandra Base v. 
Faiich LaJl Surma {2J ; as to the grant <^ a second summons af^^er so long 
a time had elapsed, Eahandhunder Boae y. Frannath Ncig (3) ; and as to 
lafihes Juggeinaih Saho v. Syud Shah Mahomed So98ei» (4). Act VIII of 
1859, ss. 109 and 112, were also referred ta 

No one appeared for the respondent. See also 

6.B.L.a.230 
The judgment of the Court was delivered by 

Gabth, O.J.-^The Court has had some little difficulty in arrivHig at a 
•condusioR in this matter. We feel that it is of the utmost conseclkienceto 
urge upon suitors the necessity of prosecuting their proceedings with duo 
diligence and without delay. There is nothing more *, reprehensible than 
the practice, which we fear is only too common, of commencing a suit and 
then holding the proceedings in terrorem over the defendants for weeks 
and months without taking any active steps to bring the suit to a hearing. 
We also feel, in cases of this kind, in which the Judge at Chambers is 
^especially called upon to exercise his discretion that unless that discretion 
is clearly shown to have been exercised improperly, it ought not» as a rule, 
to be interfered with by this Court. 

Now, in this case, the plaint was filed en the 22nd of July 1874 ; the 
summons was served on the 3rd of August, returned on the 6th of August 
to the SherifTs Office, and allowed to lie there from the 6th of August to 
the 30th of March 1875, before anything further was done. It was then 
discovered that the summons had been improperly served, and improperly 
served under circumstances which ought undoubtedly, if the plaintiff's 
attorney had done his' duty, to havj come to his knowledge months 
before. However, as soon as the error in the service was discovered, an 
application for a second summons was made to the Judge at Chambers. 
He inquired very properly whether there was any excuse for the delay 
and whether any explanation could be offered of the long time which 
had been allowed to elapse before the second summons was applied for* 
He found that there was really no excuse, that there had been great 
laches on the part of the plaintiffs, and therefore we cannot say that 
in refusing the application he exercised his discretion improperly. We 
have however made enquires as to whether there is any definite rule of 
practice with regard to the time within which a second summons may bo 

(1) 11. C. a, 755. (3) 14 B. L. R., 143. 

(2) 5 B. ti. B., 691, at p. 699. (4) 14 B. L. B., 386; S. U., L. B., 2; 1. A.,48 
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1B7{» applied for; and as we find that no definite rale has provailed, and as, 
"Z under the circumstances of this case, the consequences to the plaintifE 

SooK would be very serious i! he were precluded from taking any further pro- 
V- oeedings in this suit, we have determined to deal more leniently with the 

Paul. i^^tter than we othemfise should. At the same time we desire that the 
decision which We have arrived at should not be misinterpreted. 

The rule now applicable to such a case is. Rule 12 of the 1st of May 1875 
which states that " a fresh sumtnons to «ippear and answer shall not be 
issued, without an order to be obtained by petition at Chambers." 

This rule, though made on the 1st of May 1875, is merely declaratory of 
what had been the previous practice; and we cannot entertain a doubt 
that a Judge atOhambers, under this rQle,isl>onud to exercise a discretion 
with regard to the granting of a second summons. He is bound to enquire, 
into the circumstances under which it is applied for, and if he finds 
that a plaintiff has placed himself in a difficulty by his own laches, he is 
'quite right in saying that the Court will not help him out of that diffi- 
culty. Having regard, bow ever, as I have before explained, to the peculiar 
circumstances of this case, and to the fact of there being no decided 
authority, showing within what time the second summons onght to bo 
applied for, and giving moreover the plaintiff's attorney credit for no 

intentional default, we are disposed to take a lenient coursei and to allow 
the plaintiffs to issue a second summons on the terms that they pay the 
costs of. the whole of the proceedings from the time the plaint was filed» 
including the costs of this appeal ; andalso (as is suggested by my learned 
colleague) upon the further terms that they new proceed vigorously to 
prosecute the suit. 

A fresh summons will issue ; and whatever may he the result of the suit 
the plaintiffs must bear all the costs which have been incurred subsequent 
■to the filing of the plaint including the cost of this appeal. 

Attorneys for the appellant: Messrs Dignam and' Bohineon. 
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'Before Mr. Jwtiee Pht«r, 

1875 In tue mattes of J. LOUIS, and in tbi hattbb of BENG. ACT VI ot 1866. 
My 20th,2^th 

^ Act X ^1876, 9. 147— Transfer of Case to HigrA CoUr<— Co«to— iPolice 

Auff. 2nd. Uagistratea— Notes of Evidence. 

In a case transferred to the High Court under s. 147, Act X of 1875, the Court 
hofloo power to give cosis. 

8emUe. — The case may be transferred after final determination by the Magistrate. 

Notes cf the proceedings before them shoold be taken in all cases by the 
Judicial OflScera of aU Criminal Courts subject to the Act. 

Cask transferred to the High Court in its Original Orimiaal Jurisdiction 
under Act X of 1875, a. 147, from the Court of the Magistrate for the Southern 



• 



• 



*VaL. XY.] APPENDIX. ^5 

Diyision o! the town of Calcntta. In thia case a summons was issued to ^^^ 
Mr. Louis to appear before th&Magistrate to answer a charge of neglecting j,, ^^^ 
to give information to the Registrar of the district of the birth of a child, matter of 
The hearing before the Magistrate resulted in Mr. Louis being fined Bs. 20. ^^bj. 
He thereupon applied to the High Court to have the case removed, alleging 
in the affidavit in support of his application that he had been prejudiced in 
making his defence by certain irregularities which- he alleged had been com- 
mitted in the course of the proceedings against him. The case was ordered 
' to be brought up to the- High Court, and on 26th July it came on f c» hearing 
before Phear, J. 

Mr. Lowe on behaK of the prosecution.. 
Mr. Wood for Mr. Louis. 

For the prosecution an. objection, was raised that s. 147, Act X of 1875, 
only applied ta cases in course of being heard by the Magistrate, and not to 
case finally decided by him in which sentence had been given, but the 
objection was overruled. The case was adjourned for the purpose of hav- 
ing the notes of the evidence before the Magistrate sent up, but after 
adjournment it appeared that no notes of the evidence were taken before 
the Magistrate^and the conviction was ordered to-be quashed, and the fine 
refunded. The Court remarked that it was incumbent on the Police Magis- 
trates, and all ether Criminal Courts from which cases might be transferred 
under Act Xof 1875 to take notes of the evidence, so that, in event of the 
case being transferred, the Court might have the substance of the procee- 
dings before the Magistrate. 

An application by Mr. Woodior costs was refused, the Court being of 
opinion that it had na power under the Act to give costs. 



Before 1\£r. Justice Fhear. 

In the MATtEE or J*. N- MACKBRTICH, 

1875 

Aitomey and Client-^-Lien for CoBts^TUU-deeds delivered for Specific Vur ^^^' ^^' 

pose-'Bight to Re-delivery . 

Z>, an attorney, who had a lien. against O for coats on the title-deeds.oF certain pro- 
perty belonging to C, for whom he had been acting in negociations for the sale of the 
property, delivered the deeds at the request of C to J/, who was acting as atttomey 
for /, an intending purchaser. M, on obtaining the deeds, si j^aed a receipt for them* 
by which he undertook to " return them on demand without claiming any lien for 
ooets or otherwise." Z> subsequently ceased to act for C iu the matter of the sale 
of the property, of which •/ became the purchaser. The title-deeds remained with M 
Held tliatD was entitled to have re-delivery of the deed to him from2lf,ev on indepen- 
dently of the express contract to return them. He did not give up possession of 
them to C by delivering them toilf, thoagh that was done at C*s request. 
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In the 
mattkr of 
J. N. Mac- 

KiSRTICU. 



Thr a0ida?it of Mr. Dignam, one ol the attjORK^f of the Courts stated ihat be 

wan, from October 1865 to February 1870^ a membtfk- of tbe firm of Carnithers, 
Fifctar, and Dignam, Crom Febmary 1870 to October 1872; a member 
of the firm of Carruthers and Digaam^ and: from Febinary 1872 to Jun^ 
1873, iu basiaess by bimself^ and from then to the present time a member of 
the firm of IXignam am Robinson ; tliat ia 1865 he was appointed, together 

with one G. H. Gable, constitnted attorney for one F. P: Ocdlins in ISngland^ 
the creditor's assignee of J. S. Collinaj formerly of Calcutta, merchant, who had 
been adja'lged bankrupt on his own petition on 18th M^y I86S in the Englislr* 
Conrtundor t^e A.ot of 1861; that his then firm of Carruthers, Pfttar and pignam, 
acted as the attorneys in Calcutta of F: P. Collins, as- suoh creditors's assignee, 

under insti*nctions from Dignam himself and Cable^ and certain proceedings 
were instituted in the Hisjh Court and other work and labour done and per- 
formed by that firm for P. P. Collins nndor suoh instructions ; that the bank- 
ruptcy of J. S. Collins was annulled on 21st May tSC7, the debts preyed" 
Imvingbeen paid in full with interest aad costs, and due notice thereof was 
published in tlio London Gos^i^d of 24th ^ayl867; that in the course of the 
employment of Caii'ttthors Pittar, and Dignam In such business for F. P. Collins 
certain deeds and muniments of title relating to property in Kowrah 
belonging to the estate of J. R. ColVns, came into tho hands o! the firm of 
Carruthcr?', Pifctar, and Dignam-, On the annulment of the said bankruptcy, a^l 
the papers relating to the estate of J. S. Collins, except tba said deeds and 
muniments of title, were given up 1^ the firm to Mr. Feno, then an attor- 
ney of this Court, who was the duly oonstitnted attorney of J. 8. ODllins, and 
was authorized to receive the same; that the said deeds and mmiuiments of 
title were not given up with the other papers, in consequence of a letter, and a 
copy of an agreement received from Messrs. Barrow, Sen and Watson, attomeys- 

of the Court, on 30th July 1867 s th^t the agreement was one made between- 
J. S. Collins and one J. M. Grob, whereby after reciting that Collins was 

largely indebted to Ghrob, and that a certain sun> bad been realized to pay th ? 
creditors of J. S. Collins^ which would be sufficient to nay all except Grob's 
claim, arrangementt were made for payment of that claim, and it was ngroed 
that the title-deeds of the property at Howrah should be held by Cable 
and Dignam, both before and after tlie anulUng of the bankraptcy of J. S. 
Collins, in trust for Grob,. and as security for the payment to him of the debt 
due to hira, subject to the right and interest of F. P. Collins, as ?nch assignee 
therein ; to this agreement, J. S. Collins was to get the assent in writiug of 
F. P. Collins, as such assignee, and Grob agreed thereupon to consent to the 
annulment of the bankruptcy ; that in 1869 Fenn died, and fi'om that date 
to the present Dignam had a^d as attorney and agent for J. S. Collins at 
his request in the management of the Howrah property and other properly 
belonging to him ; and had done business for him as an attorney, and cei lain 
costs had become due to his firm of Carruthers and Dignam, to himself when 
practising alone, and to his present firm of Dignam and Robinson, in respect oT 
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Buch bosiqess, ao^ 890I1 eoeliy weie «tin nnpaiil ; that is May 1975 ntgooiatierat 
were pending between J. S. Oollins and one Juggemath Rampertab lor the ' 
porohase by the latter of the property at Howrah, in which matter Dignam 
was instructed by Collins to act for him as vendor's attorney, and Mr- 
Mackertioh acted as attorney for the intending pnrcliaser ; that his firm pre- 
pared a draft contract for the sale of the property, and on 2lBt Jane 187o sent 
it to Mackertioh for his ob'ent's approval, but it was returned unapproved 
by Mackertich with a request that the title-deed might be sent ; that on 
23rd June 1875 Dignam wrote repeating an offer previously made to 
'show the title-«Ioed3, but objecting to part with them ; that J. S. Collins bear- 
ing that tho purch:;ser refused to sign the dnxft contract directed Dignam' g 
firm to send the title-deeds and take a proper receipt for them ; that Dignam 
thereupon wrote to Maokertioh, asking if he were willing to give the vsual 
accountable receipt " undertaking to return the* deeds upon demand without 
claiming any lien thereon for costs or otherwise," and saying tliey would, in 
case he agreed to do this, send the deod ; Mackertioh replied '* Please 
■end the deeds on my aoc^>Bntable receipt," and tho deeds were thereupon 
sent with a receipt as above; which was returned signed by Mackertich ; 
that subseqnetly Mackertich informal Dignam that Collins had requested 
bim not to communiGate farther wit|i Digpiam in the matter of the parohaae^ 
but to send the draft conveyanoe direct to Collins for approval ; tliat Dignam 
. then reminded him of hi5t receipt, warned him not to part with tlie deeds, and 
then told him, and subsequently, on denianJmg the deeds by letter, repeated 
the statement, that be had a lien on them for costs from Collins. To a subse' 
quent demand for tlie immediate delivery of the deedii Mackertich re]^ied 
that Collins informed him that Dignam had no lien on tliem, as he held 
fands bcloDging to Collitis sufficient to cover any sum due for costs , and that 
Collins hiinselt had no lien on the deeds ; that the balance in his hands» 
belonging to Collins, wa*! only Rs. 92 odd, while a sum for costs was due to hia 
various firms, and to himself when acting alone, amounting to more than 
Rs. 1,00b: that he claimed a general lien on tha deeils detained in respect of 
the whole of the costs, and a speciflu lien in respect o£ so much of the costs as 
related to. tho flawraU property, and also claimed to be indemnified by Collins 
in respect of the claim set up by BarroW} Sen and Watsan* before g'^ving up tho 
deeds to Collins, or parting with them. 

On this afljdavit a rule was granted by Phear, J., calling on Mackertich to 
show oauso why be should not deliver op the deeds and pay the costs of 
application. 

Mr. Branson showed cause. 
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Mr. Macrae in support of the rule. 



The following cases were referred to :— /» re Aitiin (1) ; In rey 



(1) 4 B. & Aid. 47. 
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FaivthorM {I) ; Int re QiB% (2) ;; 1S» pmrt% Saghii (8)'.' 

/ttW (4). 



fit re Faith-* 



Phear,. J.— Tliere oanlihiok he no doobt that Mr. Maokertich is bound: 
togiveup these dooameiits to Mr. Dignam. He receired them on a contract 
of a very specific character by which, ho bound himself to retarn them. He 
now says he is unable to carry out this- oontrsot beoaosa another person has a 
superior right to this document, t. e., saperior fjo that, of Mr. Digna m. He 
is setting up the right of another person — the jnstertii which is not alt ogetbei> 
nuliko the case of a carrier who receiTes goods to deliver to A^ but before he 
does deJiver them has notice of a claim of a third person* B. He can only 
decline to carry out his first oontraet by establishing most dearly that B has- a 
paramount vigbf. 

On Mr. DignamV a£Bdavit which is perfectly nnimpeached; it appears 
that Mr. Dignam had, when he deh'verrd the dooaments to Mr. Maokertich, a 
lien on them as against the owner of the property to which they relate. He had 
a right as against the owner of the \ roperty to keep possession of the document i. 
By allowing Mr. Mbckertich to have tliemv for a special purpose on bshalf 
of a stranger, he did not give up possession of them to the owner, even 
though this was done at the owner's request* If after this he- had Iain by 
and permitted Mr. Maokertich to return them to the owner, probably he 
would have lost his lienl But he did not do so. Before Uiey had left Mr. 
Mackertich's hands,, he asserted his lien ; and. he had a right, I think, to 
require that they should be delivered back to. him. by Mr.. Maokertich when 
the purpoie for which the latter had. reoeived them, from him was fulfilled, even 
independently of the express contract. And the purchaser's right to recover 
them from Mr. Dignam can rank no higher than that of the person horn whom 
lie bought tlie property, and he certainly as I think could not have prevented 
Mr. Dignam from receiving them back. 

Had the puvohaser as a matter of fact obtainedl the papers f ronv Mr. Mack - 
ertich without any notice of Mr. Dignam's daim, then no doubt this Court 
would not have interfered to deprive him of them. But this is not the oasoo 
The person who received them fh>m, and undertook to deliver them back to 
Mr. Dignam, has them still ; and I think the order must be made absolute 

with costs. 

Of course if any arrangement can be come to with Mr. Dignam by which 
Mr. Maokertich should dSschnrge the lien, it will satisfiC' the object of the rule, 
but I can make no order as to that now. 



(1) 8 Dow. & Low, 648 t S. C, 10 Jur., (2) 2 Low. & Dow, 997; S. C. 10' Jur- 
287. 691* 

(3) 5 B. & Aid ., 48^. (*) L. K., 6 Ei> 326. 
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AOCOimT ... 318 

See JtrjusDiCTioN. 

A'OT— 1847-lX, 88.6 4& 9— iJiV/^« of Suit^Efe^t of an Order for 
ixddiUorUtl A88e$8ment'] Certain land, which formed t»art; of the 
plain fciff*8 zemindari,became,on its re-formation after saomengence 
by a change in the oonrso of the river Ganges, B^ttacbed to the 
semindari of J, and it being found so attacdied an additional jama 
was, alter proceedings taken by the Beyenue Anthc^ttiesnnder 
Act IX of 1847, assessed against / in respect of it. In a suit ia 
the Civil Oonrt brought by the plamtifE agamst the Gov^emmeut /, 
and. L, an ijaradar under /, to recover possession of t^o land — 
held, that the suit *was not barred br^ the proceedings under Act XI 
of 1847. S. 6 of that Act makes the orders passed under its provi* 
•«ions final only against the zemindiur, not against third persons. 
Nor would 8. 9 bar the suit ; the wordd of that section do not 
'necessarily extend to forbidding a suit brought to recover prooerty 
'which the Gk)verDment or its officers may be iastrumental in jceep- 
ingaway from the rightful owner. 

Held on ihe facts, that the Government had not, -by the proceed* 
ing under Act IX of 1847, or otherwise, interfered with th^e 
7)lainti£^'s rights so as to entitle him to relief against it in the 
preseott suit. 

THS CoLCECTOK of MooSSHEDABiLO V. BoT Da<7KPUT SUfGB 

J^AttAHO^a rt. ... ... ... ,.( ,,, 4«r 

1858— XTj, 8. 18— Sole Jy guardian vnihout BanoHon qf the 



Oourt','\ Where a guardian had mortgaged certain property of a 
minor without previously obtaining the sanction of the Court under 
s. 18 of Act XL of -1858, biitit was found that the mortgage trans- * 
action was a proper one, and there had since been a deciree in a suit 
in whicii the minor was properly represented under which the 
propertv ^bad been sold, the irregularity as to the mortgage being 
■made without the sanction of the Court was not allowed to prevail 
Altootoonxissa. v. Goluck Cuundek Sen ... ... S53 note. 



— — (rfoiWK^^ for B^oaU of Gertificaie'] Where a guardian, 
appointed under Act XL of 1858, mortgaged certain immoveable 
property of the minor without obtaining the sanction of the Court 
under s. 18 of that Act, and it appeared he was related to and 
jointlyinterested with the minor in the managementt>f the property, 
^Zdl,that it was not a sufficient cause to recall theceHificate, unless 
it was made clear that in the mortgage transactions he had acted in 
bad faith, or had injured, or was ukely, or had intended, to injure 
the interests of the minor. 

In the M4TTsa or thb Pbtition ot Bdbv2«^to Coosiar 

GsesK ... .,. «.. ... ... 351 note 



^^^-^Invaiiditjf of Qah^&efimd of 'Ptore^ase-money,'] A sale 
pf a minor's immoveable propeity by a guardian appointed under 
Act XL of 1858| an4 who was also the kurta of the joint family of 
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which the minor was a member, is invalid, if made withoub the 
sanction required by s. 18 of that Act, even thoagh* the sale^ may 
have been for the benefit o! the minor and made in good faith to 
payoff the debts of the ancestor. 

Where> however^ it was found that the purchaser had acted honck 
fide^ and had paid a fair price for the pi*operty> he was held entitled 
to a refund of so muon o£ the purchase^money as had been 
expended for the benefit of the minor. 

SHUEBTTTC&UNDrRGHUTTOBikDBYA f^. RaJXISSEH MoOKEBlBX 350 

ACT— 1859- VIII-Befij^. AU Fill of 186»--JttrM(iw<*o»--Ren^] 
The defendant took from the plaintiff's ancestor a small portion of 
endowed land for a garden, and in consideration thereof paid him a 
certain fixed amount of grain for his maintenance and support, and 
subsequently that payment was commuted into a monthly allowance 
of B8« S'^ which was regularly paid still 1276, and then stopped. 
To a suit under Beng. Act Vlll of 1869, to recover the amount, 
the defence was that a suit for a claim of such a nature could not be 
brought under that Act, but the objection was overruled, -and the - 
plaintiff held entitled to recover the amioont sued for. 

Jall&looddbn v. J BoBiri .^. .,» ... 261 not« 

. , s. S.'Sengal Act VJll of 1869— lUd Judicator^Buit 

for Rent^Jurisdietion of CivU Oourt.] The decision of the Civil 
Court in a suit for rent under Beng. Act VllI of 1869, is binding 
in a suit between the same parties tor a declaration that the land, 
the rental which was the subjectof the former suit, is lakbiraj. 

MouiKA Cuund£bMo2ooiidar V. Asi&ABBA Dassu 251 note 

-Be« JudiccUa—Suit for Arrears of Reni^Act, X 



of 18W— Ban^r, Act VIII of 1 869-JwMitdf on qf Collector,] 
Held (Jackson, J., dissenting), that a judgment by a Collector, in 
a suit under Act X of 1859, declaring the plaintiff entitled to assess 
rent upon land alleged by the defendant to be lakhiraj, is not 
conclusive in a subsequent suit between the same parties for arrears 
of rent under Beng. Act VIII of 1869. 

Per Jackson, J. — A decision in a previous and similar suit upon 
an issue raised substantially in the same manner by parties m a 
Revenue Court is binding upon them as evidence in a subsequent 
suit, which, but for the passing of Beng. Act VlII of 1869, would 
also have been brought in a Revenue Court. 

Htjrri SurkukMookebibb t7. MnKTAB|]c Patro ... ..; -238 

—Suit for Ra«< — Suri^idion of Col- 



lector,'] ll)e decision of the Collector in a si:flt for rent of cei*tain 
land is conclusive, in a subsequent suit between the same parties in 
» Civil Court for a declaration t&t the land is liable to pay rent. 

MoHEsH ChundbbBundopadbtav. JoTKi88£K MooKBBJBB 248note 



»lfcfc*^to^Md^M>h1 I I I llll^l 



.]• 



In a suit for rent under Act X of 1859, the Collector has no juris- 
diction to decide Ot question of mnkarrari title otherwise than so 
far as it may be inciaental to the determination o£ the amount of 
rent, if any, due ; and his decision on such a Question is therefore 
not binding iu a subsequent Ruit to establish tlie mukarrari right. 
Mbbu Babub a LI V. Shaikh Dowlut Ali • . . ; ... ... 242 

■^"^"'"'■■■■^""^'""f S. XO ••• aaf 949 ••• ••, vHJ 



Bee Dbclabatobt Dbcbbb. 

s. IIB •,« ,., ••• App. 12 



See SvMMO^s, Sbcoks, 
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ACT— 1859,— 8. 24« .., 

See OouET Fbbs Act, 1870, Sched, II, No. 17. 

.ss, 246 & 247 ... 
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8e» Begistratioh, 
,88. 299, 308 ... 

Bee Mahovbdan Law. 
See LiKiTATioxr, 

"■^■•^■■^"Xf 88» Lo aO 17 *•* ••• ••• ••• 



See EvHAHCEKsiit of Bent. 
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£^€6 ElTHAirCSMElIT OJf BeNT, 



«•• «*t ••• •■• 

See Limitation. 
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S€0 Limitation. 

» ' , 8* 1, CL. 1, & 8. 14 ••• 



Sad Limitation* 
— , OL. 16 
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... 228 


... 306 


... 272 


125 note 


... 120 


56, 60 note 


60 note 


... 56 



fifed Suit to sit asidi Adoption* 

"■■"*•> 8. XX ... ..« ... ••• .»« ... oDf 



See Limitation. 

—1861 — XXIII, 8. ll'^Exeouti(m^Meme ProjUa and Iniereet — 
Eeioppel.'] In oonstming the provisions of s. 11. Act XXIII of 
1861, notwithstanding certain earlier decisions to a contrary effect. 
all the Indian High Conrts have now recognized it to be settled Jaw 
that, where the decree is silent touching interest, or mesne profits 
Bubsequent to the institution of the suit, the Court executing the 
decree cannot, under the section in question assess or give execu- 
tion for suoh interest or mesne profits, but that the plaintiff is at 
liberty to assert his rights thereto b^ a separate suit. 

The Judicial Commitftee of the pnyy Oouncil, althongh of opi- 
nion that^ if the matter hadf been raein^dpra, the provisions of the 
section might have admitted of a different .interpretation, being 
unwilling to run counter to along and concurrent course of deei- 
sions of the Indian Oousts in what is reallk a mere matter of pro- 
cedure, accei)ted this constraction of the law as binding. 

The plaintiff obtained a decree for the possession of ceitain 
lands, with mesne profits up to the date oi suit. No claim was 
made in the plaint for mesne profits accruing due after the date of 
suit, and the decree was silent m respect thereof. An appeal against 
the decree having been brought by the defendant, execution was 
from time to time stayed by the Court on the defendant giving 
security, to abide the event of the appeal, for the execution of the 
decree, and for payment of the mesne profits accruing, while the 
plaintiff remained out of possession. The decree having been con- 
firmed on appeal, the plaintiff applied for execution in respect of 
the interim mesne profits : 

Held in the Court below that, as these were not provided for by 
the decree, they could not, under s. 11, Act XXllI of 1861, be 
awarded in exeoution, but must be made the subject of a separate 
suit. 

S8 
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Held by the Jadicial Committee that the proceedings whereby 
the defendant led the Court to stay execntion and continue him in 
possession, laid hitn under an obligation to account in the suit, for 
the mesne profits which he engaged to pay ; and that this obligation 
was capable of being enforced by proceedings in execution, not- 
withstanding the construction given by tbe Court to s. 11 s 
since even if the defendant's liability to account were not to be con<i 
sidered " a question relating to the execution of the decree,' within 
the meaning of the section, he was. in any case, precluded by the 
ordinary principle of estoppel from oontending that the mesne 
pro fits m question were not payable under the decree. 
Where a Court has a general jurisdiotioa over the subj ect-matter 
of a claim, parties may be held to an agreement that the Questions 
between them should be heard and determined by proceedings con- 
trary to the ordinary curstia ewrim, 

Badasiva PiUiAZ v. Bamaldiga Fillai 

ACT— 1863— XX, Bs. 4, 7, 4 18 ... 

See Wakp. 
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388 

167 



1866— XX, B. 18, GL8. 1 & S, &s. 59 
See Rbgist&ation Acts. 
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... 294 



^B, 22, 24, d6, 49, & 88 
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■•■• 



. 228 
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8efi Bbgisxbation. 
.1870— VII. See Cottbt Fbbb A-ot, 1870. 
^■^■••"■■■"jk. ••• «•• ••• 

SeeU&'2& V^ict., C 104, s. 15. 

-1871— VIII* s. 18 CIS. 1 & 2 A a* 50, 
See Begist ration Acts. 

——IX. See Limitation Act, 187L 
Bee Limitation. 

'"'^'■'•^■^'•j S. jLv ..k .■». ••. 

— See Limitation. • ^ 

■■•""""■^j 8. 27 ... »•§ ••• 

See Light and aib, OBsTRUcnaN to Agoxss op. 



... 197 



... 294 



«•• 



... 347 



••• 



...272,2':^ note 
361 
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^—1872—1 See Evimncb Act, • 

IX. See CoNTBAcT Act, 1872; 



— 1875— X, s. Ul—Traiufer of Gaee to Eigh Cumi^OoeiS'-- 
Police Magistrates— Notes of Frndence*"] In a case transferred to 
the High Court under s. 147, Act X ot 1875, the Court has no 
power to give costs, 
fifcmfclfl.— The case may be transferred after final determination 

by the Magistrate. 

Notes of theproceedings before them should be taken in all cases 

by the Judicial Officers of all Criminal Courts subject to the Aot, 

In the Mattbr o? J. Louis, and in thb Hattb& op Bihg. 

App. 14 



Act VI OP 1866 
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ADMINISTRATION— Swt* by (hedUor^Misjoinder-^MuUi/MHotM' 
ne8$ — Practice] Tho principle of the rules that the creditor of a 
deceaBed person sning for administration is in the same situation 
with regard to all other persons as if he were bringiDg an action at 
law against theadministrator> and that a debtor to the estate of a 
deceased person can only be mftde answerable as such debtor by the 
representative of the deceased's estate, is to be adhered to in this 
country, where there is a different procedure. Therefore, where to 
a suit brought M;ainst the Administrator-General as administrator 
of the estate ot one W B by a creditor of the deceased, other 
persons who also had a claim against the estate were made defend- , 

* ants on the allegation that they had realised and were in possession 
of assets of the estate of the deceased, — held that, there being 
nothing to show that such persons were in the position of an exe- 
cutor or administrator de son tort, or that they had been partners 
with the deceased, or that they could not be sued, if necessary, by 
the legal representative himself, and there being no other ciroum- 
Btances whion would make it equitable that they should be sued, 
jointly with the l<g&I representative, they were wrongly made 
parties, and the suit ought to be dismissed as against tnem for 
misjoinder^ 

Even assuming the facts were such that the plaintifiE was entitled 
to sue them as legal representative of the estate, he should not mix 
his own claim with that which the Administrator-General might 
have against them. 

Dhunra/ 0. Brouohton. ... ... ... 296 

■ , LETTERS OF^^tiomey of Executor in 
Englandr^Coste of entering Oaveat,'] L, a British subject, possessed 
of property both in India and England, died. in England, leaving^ 
a will by which he appointed four persons to be his executors in ' 
England,and TTDhis executor in India, " the latter accounting to the 
f onner for his.intromiBsions>upon whichhe will charge a commission 
of three per cent." Probate was granted to the four English 
executors, but W D renounced probate. On an application for 
letters of administration with the will annexed, to be granted to 
B^ L. the attorney in India of the English executors, the 
C<mrt, after directing a special citation to issue to the adminis- 
trator-General, held that the English executors were intended 
by the testator to have power of administering his assets in India 
as well as in England, and therefore D G £, as their attorney, 
was entitled to letters of administration. 

Inxbx GoodsofLbckib ... ^.. .«. ^PP 8. 

ADMISSIO-N ON PLEADINGS : ... 10 

See LniiTATioN. 

ADOPTION OP STRANGER WHERE THERE ISA BROTHER'S 

idv/JN ••. ^« •«. ... an ... ... 4rUv 

See Hindu Law. 

-< — -, SUIT TO SET ASIDE „. 1, 9 noto 

See Suit to set asiob adoption. 

ADYBRSE POSSESSION 10 

See LiuiTATiOK. 
ALIENATION K6 note 

See- Rsuoious Endowk'bvt. 

-7 BY FATHER ... 264 

<See Hindu Law. 



• 



tI genebal index. 

Pasd 

ANCESTRAL ESTATESON'SIl^JPBRBST IN 264 

See HiKDU Law. 

APPEAL ... ... 272,273iiate 

See LiMiTATioir. 



-Insohent Aei (11 ^ 12 Ytrf., e. 21), «. TZSeeurity for 



Costs'— Personal Appeara/nee of insoUfeniJ] On an application for 
deposit of security for oosta in an appeal by an insolvent under 
8. 73 of the Insolvent Aot, in a case where the insolvent had been 
sentenced to imprisonment under s. 50 of the Act» and it was shown 
« that he had absconded, the Court declined to make any order for 
security for costs, bat refused to hear the appeal, unless the insol- 
vent was present. 

aJ rd GeabsSram •••. ... ... ... App. 10 

TO PRIVY COUNCIL 221 

See Practicb. 
APPEARANCE, PERSONAL, OP INSOLTBNT ,„ App. 10 

See Appeal. 

APPLICATION TO SUE IN FORMA PAUPERIS 306 

See Kaboxbdan Law. 
ARREST OP DEPOSIT IN ANOTHER ACTION. APPLICATION 

J? Uii *•• ••• ••• ••• ••• ••• App* 3 

See Ship, A^BJUn of* 

' 'SHIP t«« tt* ■ ••• •:• ••• "^PP* 3 

See Ship. 
ASSESSMENT, EFFECT OF ORDER FOR ADDITIONAL ... 49 

8ee Act IX of 1847,88. 6 4; 9. 
ASSIGNEE OF MORTGAGOR 34 note 

See MoRTGAGB. 

ATTORNEY AND CLIENT-Lidn for Oosts-Tide-deeds delwered 
for sjyecific Pwrposo-^Uight to ReAHivery.']' D, an attorney, who 
hod a lien against Ot for costs on the title-deeds of certain property 
belonging to 0, for whom he had been acting in neii^ociatioas for 
the sale of the property, delivered the deeds at thu reqaest of to 
If, who was acting as attorney for J, ai) intending purchaser. M, 
on obtaining the deeds, signed a receipt for them, by which he 
undertook to " return fthem on demand Without claiming anj lien 
for costs or otherwise." D subsequently ceased to act for in the 
matter of the sale of the property, of which J became the purchaser. 
The title-deeds remained with M. Heldt that D was entitled to 
have re-delivery of the deeds t« him from If, even in dependently 
of the express contract to return them. He did not give up posses- 
sion of them to by delivering them to 3f, though that was done 
at C's request. 

Inthb MattseofJ.N.Maokertich ... ... App. 15 

■ > OF EXECUTOR IN ENGLAND App. 8 

Sm AnXINlSTftATlON, LSTTEBS OF. 

BENGAL ACT— 1869-Tni 142; 238, 251 note, 261 not© 

See HinDTT Widow. See Act YXII of 1859, a. 2. See Act 
YIII OP 1859. 
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BENGAL ACT— 18e9~Vni, ss. 21 k 29 ..• ^ ^. 6& 

See Ldoiatidv. 

^ 8. lOa— Oo sfcortfr— Stifi /<w H«n«— 24 ' ^ 
25 Fm^.» 6. 104, •. 1&— Sttpert»<69»clenM c/ Hi^^ Court] '^e 
plaintiff on% of 8e7«ral co-sluurers of a taiook» saed to recover her 
share of rent making her-ooshareT8>who resisted her claim,defend« 
ants. The first Ooart raised and tried qnesdons of title between 
the plaintiff, her oo-sharers, and the ryot, and decided in favor of 
the plaintiff. The lower Appellate (}oart,withoat expressing any 
opinion on the rights of the parties, dismissed the snit on the 
ipronnd that it was not maintainable. On special appeal it was 
contended that no fluppeal would lie, as the amount ot the claim 
was less than Bs. 100, and no question of title was determined by 
the judgment; bat this objection was overmled, on the ground that 
the decree of the lower Appellate Oourt, dismissing the 8uit,had the 
effect of deciding the questions of title afi^nst the plaintiff- It 
was also held that even if this view were moorrect, it was a case in 
which the jurisdiction vested in the < )ourt under s.l 5 of 24^ 25Yict., 
c. ) 04, ought to be exercised. On appeal under s. 15 of the Letters 
Patent, hM that the judgment rather than the decree is to be 
looked at in applying s. 102, Beng. Act VIII of 1869. No appeal 
lay from the judgment of the lower Appellate Court, inasmuch as 
that judgment showed, not only that no question of title Was deter- 
mined, but that the Judge did not even eonsider it. "EAld also that 
the power conferred by the 15th section of 24 ft 25 Vict., c, 104, 
ought not to be exercised in such a way as to do indirectly that 
which the law forbids to be done directly. 

Kasik Sheikh o. Mukhoda Soovdebt Dassbb ... ».. Ill 



.1870— IV, s. 75— flfoZs/br Arreeen^ BffKt'^Powr of 



OoUeetoT'^Tewwre eteaied unier Oouri of Wairde-^Previouely 
easUting Tenure.] The provisions of s. 75 of Beng. Act lY of 1870 
apply only to tenures created by thelGoUector during the time the 
estate has been in the hands of the Oourt of Wards, and not to 
tenures created previously. A Collector, therefore, has no power 
to sell for arrears of rent a tenure created before he took chaige of 
the estate without previously obtaining a decree for such arrears in 
the regular way. 

The Oollbctoe or CHiTTAGONa v. Kala Bibi ... ... 343 

BBOTHEE'S DAUGHTER'9 SON 35 

See Hindu Law, 
CAUSB OP ACTION ... * 306;9note 

See Mahokedan Law. See Suit to set aside Adoption. 
CAVEAT. COSTS OF ENTBEING App. 8 

See Adminisxratiok, Lbttxbs of. 
CERTIFICATE OF GUARDIANSHIP, RECALL ;0F ... 851 note 

See Act XL or 1858, s. 18. 
CIVIL COURT, JURISDICTION OF 267; 161 note 

Ssd Wakf. Bee Act VIII or 1859, s. 8. 
COLLECTOR, JURISDICTION OF 238, 24% 248 note 

See AOT VIII 07 1859, s. 2. 

, POWERS OF ,„ 343 

See BiMB. Act IV or 1870, s. 75. 
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OONSEQUKNTIAL RBMBF 83; 167 

See Dbclarato&y Decree. See Wakf. , 

CONTRACT ACT(IX(»i 1872), S8. 24, 25, & ^7^Fo8t.nupHal 
Ooniract8*^onfyract partly^ le^al and partly iUegal^-Mahomedar^ 
Lavo.^, The defendant, a. Mahomedan husband, executed a kabin- 
nama in favor of his wife, by which he agreed, among other things,, 
that he would maintain her and make over, to her whatever money 
he should earn.;, that he would never exercise any violence upon, 
her ; that he would not take her away front home ; that it should 
not be within his power to marry or make any nika. without her 
permission.; that he wjould dojiothing without her permission, and». 
if he did, she should be at liberty to divorce him, and realize from 
him the amount ofdinmohur forthwith, and the nika would ihen be 
null and. void. The plaintiff suqd.her husband upon thii^ document, 
which was.registered,.to reeover from^hiiu all his earnings amount- 
ing ta Kb. 565, aftear deducting: Rs. 54, which she admitted having 
received from. him. The lower| Appellate Court held, reversing the 
decision of the Munsif, that the agreement had beeamadesubse- 
puently to the marriage, and.was, though registered, void for want 
of consideration. JUd^d on, appeal, that the ' agreement, being 
registered, came within s. 25 of the Contract Aot, and was not void* 
on the ground that there was no consideration, j&l though some 
parts of the agreement might be illegal as being contrary to public 
polipy,. and therefore voioi!. yet those which were legal eeuld be 
enforced. TheCourt treated the suit as onejto enforce that part 
only of tlie contract which was. legal, and cons^iored the plaintiff 
entitled to recover a &bir 8um.of her maintenance' 

PoonooBibbsv.Ftbz.Buksh ... ... ... App< -') 

•,83.73,74,84,4 107 ... 876- 



See CoMTBAcrr, Bhbagh or. 



■■ * , BREACH OF—Vamases—OcmiractAet {IX o/1872), 

8S. 73, ^, 84, & 107— 2J««(rfe. NoUce of—Riahts of unpaid 
F(9n<]^«— 0«iw— AbmtnaZ Damages,^ The defenoant purchased 
frony^the plaintiffib acar{^ of Watson's Hartley steam coal at Bs. 21 
per ton, to arrive by ship Chreeidn, but on its arrival the defendant, 
on being called upon to do so, refused to take tielivery, on the 
ground that the usual certificate that the coal was what it was 
stated to be^did notacoompaay the cargo. (The plaintiffs thereupon 
gave notice to the defendant that, unless delivery were taken, the 
coal would' be sold* on his account and*at his risk, and on the 
defendant repeating his refusal to takedelivQry.the plaintiffscaused. 
the coal to be sold, and it was purchased in the name of M. A Co« 
for Rs. 13 per ton. la a suit, which was stated in the plaint to bo 
for the loss sustained by the plaintiffs on the resale,the Court found 
that the plaintiffs themselves were the real purcka8er8,and.that the 
sale had taken place without proper notice, and un^r the circnm- 
atanees was invalid. Held, both in the lower Court and on appeal^ 
that the plaintiffs had, by the way, in which they had dealt with tho 
coal) rendered themselves accountable to the defendant in respect, 
thereof, and that notwithstanding the defendant haa committed a 
breach of the contract ior revising to take delivery of the coal, the 
plaintiffs were bound to give an account of the coal^and prove that 
they had sustained a loss on the resale, and on their omission to 
do so, they were not entitled to resovcr any damages. 

Beld, on appeal, per Markbt, J., that the plaintiffs were nob 
entitled to put aside the sale as invalid, and treat (the case as one for 
damages for breach of contract. Under the cu'cumstancos thoy^ 
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^v^re not entitle to even nomiooi damages. The mere shipment 
on board the Grecian didnot paas the property in the coal to the 
defendant under s. 77^ftf Act IX of 1872. 

Per PoNTiPBX, J.-* Whether, by virtne of the contract and the 
subsequent appropriation and sbiipinent, the property in the coal 
passed or did not pass to the defendantwithinthis'meaningof s. 84 or 
8' 83 of Act IX of lS72, even if the sale were invalid, the plaintiffs 
were not eutitled, considering their conduct in dealing with the 
coal, and the concealment of their interest in the purchase, and in 
the absence of satisfactory evidence of "what ultimately became *of 
the eoal, to recover any damages 9 

A. Buchanan V. J. AvDAliL ... ... .,. ,.. 276 

^ONTBACT PARTfiT LEGAL AND PARTLY ^ll;,EQAIl App. 5 

See CoKT&ACi? Act, 1872, as. 24, 25,, d? 57' 
GO-SHAREIR... •.. ••• ... ,,,* ■«<-• «•• 111 

Qee BXNO. Act Ytll of 1869, b. 102. 

OOSTS • .„ „. .., : -r** >« App. I4i 

See Act X Hf 1875, s. 147 

^ LIBS FOR ,.. ... ... , App. 15 

S^ AtTOBKST AND Gltknt. 

OP ENTEBING OAVBA T „. , App. 8 

868 ADXlNISTRATlOir, LlTTBBS d?. 

— ~, SECtTRlTT FOR „. .•• ... ... Aj)p. 10 

Bed Appj^l. 

COURT PEES ACT {VIT o/1870), Sch, 11, No: ly^-Aet VIII of 
1859, s.^iQ^Siamp.'jk snit brought under the provisionsof 8.246 of 
Act yill of 1859 to set aside an order allowing a claim to attached 
property and releasing the property from attachment is a suit to 
i^iy the title and establish the right of the person who brings the 
suit ; and snch a suit must be valued according lio the value of the 
property, and cannot be brought npon a stamp of Bs. 10, under 
No. 17 of Sohed. 11. of the Court Fees Act. 

MtJTTi Jalalubdexn Mahombd v. SnoBOBULiiAa ... App. 1 

■ ' — ' » Cl. 3 ,., •«. 167 

See Wakp. 



Suit to net aeide a Deed or Witt^DecUr<aory Decree -^Coneequefi' 
tial JBelie/.] In a suit fot confirmation of possession by declaration 
of proprietary rights and also to set aside a forged and invalid will, 
held tnat the pl^tiS sought consequential relief over and above 
the declaratory decree prayed for, and therefore the petition of 
appeal onght to be engrossed on a stamp of proportionate value to 
the subject-matter of thp suit. 

Jot Nabaih Gzbbb v. Gbbesv Gbuvdeb Mttbb ... ..; 172 

■ !■■ ■ OF WARDS... ... ... ... ... ... 343 

See BBNQf. ACT IV op 1870, s. 75. 

CREDITOR, SUIT BY ... 296 

See Admikistbation. 

DAMAGES ... ... ... ... •*• ... 276 

. See OoirsBACT, Bbsack of. 
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DAUGHTER, APPOINTMENT Off ... ... • 1^ 

See HiKBU Law. 

-,SUOOESSION OF ... » 10; 405 
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See Ldutatioit. See HifiDO Lav 

DECLAEATOBr DEGBEB 

See BuiT to sbt abiob Aooptiok. 

_ Aet VIII ef 1859. «. 15— Cf(MW«giwn<uil 

J26M«/,J The words of 8, 16, Act VIII of 1859, must be constraed 
upon the principles and by the light of the decisions ofthe English 
Courts of Eq^uity upon the 50th section of 15 &16 Yict., c. 86, 
which is in sunilar terms. 

The effect of these decisions, taken in coniaction with the deci- 
sions ol the Privy Council, in construing the provisions of the 
Indian Act, is that a declaratory decree is not to be made unless 
there is a right on the part of the plaintiff to consequential relief, 
which, although not asked for, might, if asked for, have been given 
or unless the declaration of right may be made the foundation of 
relief to be had in another Oonrt. 

The plaintiff purporting to be the next heir, brought a suit 
against the life-tenant of a Bemindari,and made another claimant to 
the succession to the semindari a defendant in the suit. The plaint 
prayed for a deoreee declaratory of the plaintiff's right to succeed 
on the death of the semindar, and made allegations of waste in, 
respect of which he asked relief. JETeW, that even if the plaintiff 
had proved the alleged act of waste, which he had not done, there 
was not aright to consequential relief which wonld entitle him to 
a declaratory de<^e. 

StRIUATHOO ^OOTHOO VlilA RAGOOKtJirDA BaKSE KoLAl^DA* 

FUKEB NaTCHIAB v. DOEASU^GA TlSVAK ... ... 83 

DECREE, FROM OF ... 125 note 

See ENHAjroBMSNT or Bekt. 

—— .PERSONAL, AGAINST WIDOW 142 

Bee Hindu Widow. 
DEMAND OP DOWER 306 

See Mahomedan Law. 
DEPENDENT TALOOK 12a 

Bee Enhavcsiegnt of Rent 
DEPOSIT OF SBCtJRITy IN ANOTHEB ACTION, APPLICA- 
TION FOR ARREST OF App. 3 

Bee Ship, ABassr or. 
^WITH MARSHALL ... App. 3 

Bee Ship, Akbest of 
DEPOSITIONS IN FORMER SUIT 1 

See Suit to set aside 'Adoftiov. 

"DISTRICT COURT" ^ 22^ 

Bee Rbgisteation. 

DOCUMENTS, PRIORITY OP REGISTERED, OVER UNREGIS- 
TERED... ..• .., ••» ».. ... ,,. 294 

Bee ILsoistbation Acts. 

DOWER, EXIGIBLE ... , 30^ 

Se« Mahomedah Law. 
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pBASBUSNT ..« • ••• »; ••• M* ••« ,., 391 
^^^^ Se$ Light and Air, OBSTiiucnow to Aocbss op. 
fillBOWMBNTS, PUBLIC AND PBI/ATB IW 

ENHANCEMENT OF BBNT-Eeg. VUl qf 1793, «; bl-^ActXof 
1S69» «. 15— DdpMcImi Tolook] A dependent talook created 
before the Decennial flettlement is protedied from enlumcement by 
8. 51. Beff. Yin of 1793, except nnlder the oiroumisianbeB therein 
mentioned. 

In a snit by a semindar for enhanoement^ brooght after Act X 
ot 1869 came into operation, against the holder at a fixed rent of 
^ depen^uit talook, the latter is piroteoted from enhanoement by 
the provifiionB of 8* 15 of that Act, notwithBtanding decrees pro- 
nonnoed in previous litigation between the parties dec^riiigtho 
xemindar^s right to enhance, and directing 'that the rent of the 
talook shonld be assessed atpergnnna i«te8,9 it appear that the 
rent never has beenassesjBed at pergnnna rateB,and never has been 
eniumoed, bnt has remained unchanged from the time of tho 
Permanent -Settlement* 

Such decrees place thezemmdar in no better posifaon than other 

' landlords, who previously to the passing of Act X of 1859, had 

a good right to enbance,bnt whose nght,not havingbeen exercised 

from the time of the Permanent SettJemeiit, has beta, taken away 

by the l^h eeotion of th^t Aqt> 

* HUBBOVATH BOT 9. GoBOID Chvvdsb Duit. 

Kali Doss BoT e. Gk>BiHD Cbundbb Dun ... 120 

y » . ' ■ ' F orm of D^oroe-^Aet X of 1859, 

88. .13 d? 17— ^oC»66 of Skkanoemewk^ The defendant, as 
middleman, took a clearing lease of certain land, which it was 
agreed inthe kabnliathe should hold during 1260 without any rent; 
'*for 1261 at the rate of Be* Iper kanee; for 1292 at Bs. 2 per 
kanee ; for 1263 at Bs. 3 per kanee ; and in 1264 at the full custom- 
ary rate of Rs. 5 per kanee;.'' The tenure was admittedly a 
permanent one. In a suit for arrears of rent for 8272, after notice 
ol enhanoement wider s. 13, Act X of 1859, hsldf that the inten- 
tion was that alter 1264 the rent shoold be fixed, and it was there 
fore not liable to enhancement. 

InsuchasQitjiftheenhancem^tbe refuted, a decree should 
not be givtan for arrears of r^t at the rate agreed in the kabuliat. 

SooBA&ooUDBBT Dabib V. Gk>LAU AiXT ... ... 125 not# 

ENJOYMENT " AS OP BIGTHT" 361 

Soe Li»HT ABD AiB, Obstbuotiov 10 AcccBss or. 
EQUITY OP BEDEliPTION, PUBCHASE OF PORTION BY 

MORTOAOKB ... 303 

SeeMoBTOAOB. 

ESTOPPEL 141, 145 note ; 383 

Sm UiVDU Widow. 8m Act XXIII ot 1661, s. 11. 

EyjDENOB 10 

See LaoTACuur* 
■ 1 1 M ■! ■ Atn, lofji ••• ••• M» t». ••• X 

SmSVITICOSBT ABlBBAnOTTlOlf. 

EXBOUTIONOrDECBEB ; ...383 

SeeAfmXSfa ol 1861|8.11« 
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not entitle bim to claim ex^nnkibn f ram all dabis contracted by 
the father sabsequent to hk oirth. Snch exemption can only be 
claimed when the debts are of an illegal nature^ or have been 
contracted for immoral purposes. 

An alienation made by the father by way <rf mertgage or sale 
for the discharge of a debt Icnr which the pr^[>erty vroald be ulti- 
mately liable, foils Within the meaning ol the UDavoidable trans, 
actions spoken of in i^aras. S8 aad29»s. l»Obc i of the Mitak* 
shara. 

MuDDUN 6oP4i Li&i. ir. Husbahtti GrovtnmnAer* 

Grh>ha]ii Lall Sasoov. ^vsbaicus Qommnxitsr. 

PooeuR Lall Saboo v. Musbaxiv Qow&vxbstit ••• ... S64 

HINDU WIDOW— Sols /or Arrear$ qf Bmi^FBrmmal Decree 
agaimi Widow-^Beni aeerwing^ after Hueband'e DeoJSk^Beng^ 
Act VIII of IBd^Sitoppel^Bemand^ In exeention of a decree^ 
in a suit under the provisions of Regnlationyillof 1881 against a 
Hindu widowf orarrears ol rent of a oerfeain talookitfaeintefei^of tike* 
widow in another talook was sold in 1852 nnder Act lY of 1846 ; 
and in execution of another decree On a bond given bjr th^ widow 
for arrears of rent, a third talook was sold in 1865. ioHi decrees 
wore for arrears of rent which had accrued due after the death 
of the husband ; and the suits were bn^ttght against the widow 
alone, the reversioner not bemg made a party. In a suit by the 
purchaser of the talooks fnmi the reversioner against the purcha-^ 
sers at the execution sales tor^cover possession of the talooks, KM 
that the plaintiff was entitled to recover. The decrees for airears 
of rent were a personal debt of the Widow, and not a debf aoainst 
the estate of the deceased husband. Such decrees can be euioroed 
by the sale of her interest ozdy, except where the proceeding is 
one which authorizes the sale of the tenure nndeir Beng. Act YlII 
of 1869. Even assuming them to be a charge on the husbandls 
estate, the onus was on the d^endants to prove that such charge 
was created by legal necessity, which they had ^ed to do. 

Held also tliat where parties allow a Bmt to be conducted in tha 
lower Courts as if a certain fact was admitted, thev .cannot after- 
wards* on special appeal, question it» and recede from the tacit 
admission. 

MoHiMA CHTmniB Rot CHownsBT «. Rax Kishobb Achain 
»B Chowdhby ... ... ,^ ... ..» I4it 

■ Widaw'e BighU 
and Interests — Misjoinder'^Ohjectum * taken [for first tvme 
on Special Appeal.'] Arrears of rent due to a semmdar by » » 
Hindu widow m posBession of her husband's property ace not » 
personal debt of the widow; and on a sale of the property taking 
place in execution of a decree against the widow for such arreiars, 
m a suit under Act X of 1859, thepurohaseraciniires th^ property 
absolutely, and not merely the rights of the widow : 

Tkluck Ohtthder OavGuiiBUTTT «• MXTDDOV MoHmr BSAH- 
uiM JooGEE ... ... ... ... ••« .14Snote^ 

IDOL, PURCHASE IN NAME OP 176not& 

See Relioiotjb BimowldHT. 
INHEEITANCB ... ,., ;,. 10; 35, 190* 

^ . Bee LimTATiov. See HuiDu tiLW. 
INSOLl'BaiTACT.s.TS , m. App-W 
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IMBOLYENT, PEBSONAL, APPEABANCS OF ... App. 10 

809 Appial. 
INTSSBST ... ••• »•• ••• ••• »•! ••• 383 

See AOT XXIH 01 1361,b. 11. 
■ fn ^ ^y ^ ^r • , BBOBIFT OF IN ADYANCS ... ...831, 3S8 note 

&M PsurCIPAL AXD'toftXTT. 

JOINT SHABER8. ••• »•• .«• ••• ••« •#• ^ 

SM'LmiTATioir. 

JUBISDICTiON ... 261 note 

Sda Act Till of 1859. 

—7 LeUera Patent, 18«J, el. 12— fift*** /or Lan3--Tru$t 

Satdte—Beoeiveif^—AooouwL'] The plaint in a suit bronght by 

eome of the persona appointed trustees under a deed of endowmen 

of certain land against their co-tmstees who were in possession, 

fdle^ed that the defendant-tmstees had oasted the plaintiffs and 

had oominitted breaches of trust, and nrayed that the deed might 

be ob'nstroed and given effect to. andzor a deolavation that the 

plaintiffs were entitled to be sehaits jointly with the defendants for 

the settlement of a scheme for the performance of the worships for 

the appointment of 1^ reo^var, for an injunction to restrain the 

'defenoants from interfering with the property, and for an aocoum. 

By tlp^e deed the land was given to idola named therein, and the 

plaintiffs and defendants wereappointed sebaits and managers of the 

^property, and were directed to accumulate fot* the benefit of the 

idols any surplus over and above the expenses of management, but 

were themsemsto have no beneficnal interest in the property. The 

^landjthe subject of the deed,'was situated out of Calcutta, but all 

the parties to the suit resided within the local limits ol the High 

'Ooarlfa juiSlkfatioii. EM, that the Bait was not a« sitit for *fland 

or other iaunoveable property* within d* l-iof the Lettcn Potent, 

wdtH^flofora the Court nad jurisdiction to entertain it without 

^leavertorsnebeiiig obtained. The Oourt might, if neoeesaryi appoint 

sreDelVarol'Biibh property and ^Breet an account. 

JTiraeoniJXBi^ Dosbbb r. PunnoifoiniT DeesBS ... ... 318 

niiiiii i i II . 11 n OF QIYIL OOURT 167; 861 note 

Wast, fte Aer YlII or 1859, b. 3. 

-OOLLISCTOlR 238, 242, 248 note 



See Act YIIX or 1859, a. 2. 
» ■ H XQHOOPMS N;WJ. 228 

A^fiaeisTBATiov. 
JjBDuBXo ... •.. ... •.. ••• «•• App. 12 

See SuiocoirB, Sbcohd. 
LAKD-tBTJIFFOB 318 

See JmosBicnov. 
LBAYE TO APPEAL GBAHtBD WITHOUT AUTHORITY ... 221 

SeePftACTicE. 
LEfTtlBSOPADMINlSTRAl^ION App. 8 

See ' AnicsMiBirAAinoN. 

■ ■ Tif M^f - PATENT, 1865, Cl. 12 318 

See TV3JShiCTtios. " 
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Fag» 
LIEN, FOB COSTS ^ ,„* „. App^ ll^ 

See Attobhey and Client. 

LIGHT AND AIR, OBSTRUCTION TO ACCESS OT^EOBement- 
Act IX of 1871, «. 27-Bnjoyment ** ns of Bi^'^-Ufi^ of 
poaseBskm^EzHnetion of EasBmmUd^The En^k PretortpHm^ 
Jet {2d: 3 W%a IV, e, 71), s. S'-Qrant independent qf UW— 
NuUance.} In a salt to restrain the defendant from obstntoting' 
the acceaeof light and air through certain window* of the plaintifl^ 
house, it appeared thai both the tenementBbadformeriy oonstitat-- 
ed the joint property of a Hindu family, and that la 18d6apavtitioa 
took place among theTarions membera composing it» by which th» 
tenement in the occupation of the plaintiff became separated front 
that occupied by the defendant ; that the latter property wa8». in 
I860, purchased by the plaintiiS jointly with one G, but under th» 

Eurchase the plaintiff took sole possessicn thereof ; that in 1867, 
owever^ be rdiBquished it in favor of G in pursuance of an award*, 
whor ein it was found the plaintiff had no right or title thereto ; and 
that in 1870 it was purcbaaed by the defendant, who in 1871 and 
1872, erected the obBtmotioiiB complained of by the plliintiff. He&k 
that though in the interval between 1860 and 1867, the phuhtiit 
liad not such an eatatte in the servient tenement, aa to con- 
stitute unity of title in him to the two tenementa, and thereby ex- 
tinguish all easeibenta between them, yet the unity of poaaeaaion 
in the plaintiff during that period excluded the operation (A 8.27 
of Act IX of 1871, as the enjoyment during that time waa not 
•'ofright.'^ 

Semhls.-^Jn order that the enjoyment should be *^ of rightr*^ 
there must be an adverse exercise of it as against the servient 
]iolder. 

Act IX of 1871, does not QBclade other modes than fihereib 
provided of acquiring an easement by eajoyment* 

In this case applving the law of prescription in force in Oalouttft 
prior to 1871, which was theEnghsh law previous to the^paasing 
of 2 & 3 Willi XV, o. 71, ft grant might be implied indepeBdeiitly (S* 
naer : and under the circumstances of the case, the plaintil^'waft 
entitled to sudi righi to easements of light and air as- 6an<be 
inferred from enjoyment i. fls„.a right no restrain the defoMdant- - 
from committing any act wherry tiba aooeas of light or air should 
be so diminished as with respect to air to^prove a nuisance or 
injurious to health, and with respect to light to render the house 
unfit for comfortable habitation. 

MODHOOSOODUN l>XT«.BlS80NlUTVDBr .,«. ,.. .«« 861 

LIMITATION I76^note; 9a»; 806^ 

See Religious Endowmsht. Bee BBGisxRAnoNw Sin 
Mahombdan Law 
'Act XIV cf 1859, eL 1, w. 1 ^ l4-ifc# X 0/I868, 



8, Z2^Beng.Act VIII of 1869, 88,21 A 29— ^ict< forArreareof 
Bent—Zemindcvf Talookdma^Joint &kare¥8..] The words of a. 29»r 
Ben^. Act YIII of 1869, are intended to apply specially, and ex- 
clusively of Act XIV of 1859, to the same class of cases as those 
to which s. 32, Act X of 1659, applied, though that class cannot 
now be defined^ it formerly could,by reference to the jnriadiction 
of the Court in which the cases &11 to be entertained. The class is 
limited to su^^s for airears of rent simply, aa "arrears of rent^ acft 
defined in 0. 21, Beng. Act YIII of 1869^ 
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Wherb m part-proprietor <^ » xwrtain talook, who was also a 
«)o-Bharer in a ftnotional portion thereof, bronghb suits ag^ainst his 
fX)-talookdar8 in the Bev«aiie Oonrt for arrears of rent without al- 
lowing any deduction on account of his share, which suits were 
dismissed for want of jurisdiction, «nd afterwards brought a suit 
for the rent for the same period in the CivU Court,— /^Za. that the 
enit was net one for the recovery of arrears of rent within the 
meaning of s. 29, Ben^. Act VIII ol 1869, but was governed by the 
pnmBions of Act XI V of 1859. The suit was one for rent of land, 
and fdl within the scope of cl. 8, s 1 of that Act ; and the plair.^ 
tiff wasi in oonputing the limitation, entitled under s. 14 to a de* 
llnciioaof the period during, which he was prosecuting his suit in 
the Beyesme Courts. JETsUfalso, that a zemindar, b^ becoming a 
ix>-8haver in the talook, does not lose his right to the joiut respon- 
fiibiH^ of aU the other oo-sfaarers for the due payment of the rent ; 
he omfy beoomes bound to make an allowanoe for that portion 
^hich be as a oo-ebarer enght to pay. 

GoBDn OooxiB OHoirnBBT v. W. B. Maksov. 

W. B. Mkincof «. GoBiNB Cookie CffowDBRT ... ... 56 

UMITATION -*• .iitwrM Po9i$8tion*^ Hindu Lato-^Inheritance-^ 
^9ue00SM» qf Widowt €md dafughteit9'^Rever8ionm'8^Evidence^ 
Admiirion am Pl0ad%n&9J] Where a Hindu widow, who takes by 
inheritaaoe from lier nasband, is dispossessed, the period of limi- 
tation aa against the reversionary heir claiming the succession 
mlher the widow's death ift, in the absence of fraud, to be reckoned* 
not from the time of the widow's death, but from the time from 
which it would have ran against the widow had she lived andsoed 
to i^oover the inheritance. 

In the English Common Law Courts, and, a fortiori, in theOonrte 
rd Law in India, where the pleadings are less technical, an admis. 
4rion of « fact on t^e pleadings by inmlication, is not an admission 
Tor any other purpose than that of the particular issue« and is not 
taotamonnt to proof of the fact. 

An admission, or even a confession of judgment by one of save* 
cal defendants in a suit, is no evidence against another defendant. 

In a suit instituted before Act XI v*" of 1859t!anie into operation, 
the periods of successive minorities might be deduoced inlreokon*' 
ing the terra of limitation. 

& holding anoestml estates in Bengal, jointly with his brothers 
«8 an undivided Hindu family, died, leaving a widow, Bf and threo 
unmarried daughters, B, 8 M, aud N. On her husband's deal9i» 
tf contioned to reeida^'with his brothers and was supported out of 
ihe inoome of the joint estate. Daring the lifetime of 8, her 
daughters married, and B became a widow without having had a 
child. After 3*' death, and during the lifetime oi8 M, N also 
beoame a childless widow. S M died after her mother, leaving a 
.^oiifB JT. R K, on attcdning majority, sued to recover with mesne 
profits a 4-anna share in the anoestrol estates to which he claimed 
to be entitled on his mother's death as heir of R, and from which he 
alleged that he had been dispossessed by the representatives of B^s 
brotnerls >ho he made defendants in the suit, joining B and N" * 
witibith6m«8XX)-delendant8. Some time after the institution of the 
anit, a petition was filed, purporting to proceed from B and N, by 
^iok niey admitted that the plaiati£E was the heir of JC, and tha^ 
*tiil^ had no defence to^ffer, Held^ 1«£.— That limitation could 
not be taken to have run agunst the plaintiff's claim during the 
lifetinie al8, who, in the absence of proof that she had received 
oalyiaaisteaaiioe) as distinguished mm participation in the profits 
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of the estate, xnti8t be presmned tb have had iMiBaBidii^l 

in the estate which sho inherited as her husband's Vidovr. 8ful^ 
That B, being a childless widow at the time ol her mother's death^ 
could take no interest in her father^s estate. Srd, — ^Tfaaty on their 
mother's death, 8 M and Nw heirs of their father took a joint 
estate in his succession : and on 8 JTs death, the estate which had 
come to her and N* jointly, survived to JT, sineethelaot of the latter 
being at that time a childlei^s widow did not destroy the ri^ht of 
survivorship which she had previonsly acquired if inheritance* 
4/^.— That N being the heir of 12^ jB JThad not. during her life- 
time, any right to any part of the estate, and that hts positioo was 
not altered by the petition, purporting to prtoeed from B and N, 
such petition not amounting to aconveysnoe or disdUu^er of title 
in his favor. 5tik«^'11iat, if the petition oould have been treated 
as a relinquishment on the part of N of her rights in the plaintid^s 
fovor, it would havebeen necessary to enquire whether N was not 
hersdf barred by limitation at the time Wiien aha tnnsloEved her 
rights, 

AlURToLAL Boss e. RifosnBuuvT UhoiiIm* ««• ... 10 

^IMTTATrON— Appeal— ila* IX of 1871, «. 1«— I» o^mputhig the 
period of ninety days under s. le of Ajct IX of 187 lEor 'filing an 
appesJ, the appellant is, as a matter of right* entitled to deduct 
the number (d days required for taking a copy of* the decree only. 
The word "decree'Mn that section does not include the '^'ndgnnent ." 
Under the circumstances, however, the Court adinitted the ap* 
peal ^though presented after time. 

Ho&iL Pattuck v. Bbowabbb&ax •«« . «•« 873 inote 



ActVin of 1859. 



s. 833.] In computing the period of limitation prescribed for an 
appeal by s. 13 of Act IX of 1871 the time &om which the period 
must be taken to run is the date of the decree appealed against : 
and the days whioh under thatsection nu^ be excluded are only 
the days requisite for obtainii^g a oopy of the decree* 

But if in any ease it is impo8<dble for the appellant to obtain a 
^Dopy of the decree, or to obtaina copy of ;the juagment>in time, the 
Court, if satisfied that the appellant is net to blame* inay con- 
F«ider that there is snffioieafi cause ' within the meaning of s« o, oL h 
'<^ Act IX otl871, and may, on app)i<»tion, ad^iit the appeaL«^Q^ 
.the period of limitation prescribed by the^ck 

jAOhABNiiTH SiMGfi 0. SEKWB4:rA2f BXSW. .m m. ••• 272 



*lftnor, Tvar<ikaMef Jrom^R^pre§eniat%ve^Ad IX 



of 1871,'«. I—Aci XIV of 1869. s. 11] Whatever may have been 
the effect of s. 11 of Act XlV of 1869, as to ertenowig the privi- 
lege given to a minor to his rspresentativor s. 7, the oorresponding 
section of Act IX of 1871, limits the priviliges to the minor 
himself and his representative after his death ; and therefore a 
purchaser fi*om a minor cannot claim the benefit of that section. 
Mahombd Absad Chowdhbt 9. Takoob Ally ••• .•• 357 

Suit for AfreokTS of RmU-^AM X<!fieS9,:iSS^ 
Act XlV of 1^9,2 The limitation in a enit lot arrean of nat 
brought in the Collector's Court, under Act X of 1850, la that 
provided by s. 82 Of thi^t Act« and not that provided by Atit fXW 
of 1869. 

UvvoDA PxBaAxm MooKBmB o. . Kaisto OoeiUKllioiW) 1 00 ooet 
'ACT, 18S9, Sm Act XI 7 ol 1869. 
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LIMTTATION lOy, 1871* ScHJBto. H. No. 129, & s. 7 ;;; 9 note 

See Suit to 8Xt abide Adoptioh* 

MAHOMBDAN LAW „. ... ... ... 167 ; App. 5 

See Wasf. Bee CoKTBACT ACT, 1S72, 88. 24, 25. & 57. 

IBxigible Dower — Demand — Application to eue 
inForm^. Pauperie^Cause of Auctien-^InmitetUon^^Aet VIII nf 
1859, M. 29d, 308.]' Tke prompt or exigible dower of the Maho- 
medan law may beregarded as adebt always due and demandable 
daring the subsistence of tbe marriage, and certainly payableon 
demand. On a cl^r and unambiguous demand by tbe wife for 
payment, and refusal by tbe husband to pay such dower, a cause 
•of action accrues, asainst which limitation begins to run. 

An application under s. 96^, Act Yllt of 185d, bv a Maliomedan 
woman for leav'e to sue her husband for exigible dower, in forma 
pauperis, may be taken to express her intention of bringing an 
action for dower, only if she obtains leave to do so as a pauper. 
Until she has the Court's permission to sue, her appUcatioh does 
not amount to a demand hy way of acti<m. 

A counter-petition hj the hasbaad objecting to the panpepr suit 
being allowed, and denying his liability to pay the dewer, dd^snot 
alter the character of the proceedings, since no opposition on his 
part can constitute a cause 'Of action, unless there has been a 
previous demand by the wife ; the option being with her to demand 
the dower or not, and to elect her time for demanding it. 

BAKKK KHAJOOB(»Oirin88A T. MtBKA. SAIFOOLIiA EHAN,' 

MiBSA Sais*oolla Kran y. BAirsis IChajoosoonhissa ... 306 



.^_-___ Qtfte — Musha or Confusion — MinorUy — 
Beg. XXVI (^ 1893, «. 2.] Where tiiere is on tbe prt of a 
father or other guardian oCa minor a real and bona Ms intention 
to make a gift to the minor, the MahomedaA law will be aatisfiecl 
without actual change of possession, ad will presume the subsoo 
queat holding of the proparfeiy by the father or guardian to be oa 
behalf of 6he minor. 

Where the subjects of agift are definite nhares in certain semio- 
daris, the nature of the right in which is defined and regulated by 
tlie public Acts of the British GoyernmeDt, so that they form for 
revenue purpose d stinct esbates each having a separate number 
in tbe Colleotor's boolosand each liable to the (Government only 
for its own assessed revenue, the proprietor oollecting a definite 
share of the rents frem the ryots, and having a right to this definite 
share and nomore^ the«iile of the Mabomedanlaw as to irmshci, 
which ma|);^s the gift of ondiyided property invalid^ does not 
apply. 

^(sre.— Whether the law zelating to iwMha applies to those 
cases in which the owner gives all his own interest ia undivided 
property? 

A plaintiff sued to set aside certain documente which he alleged 
to bavebeen forged by the defendant. At the trial of the case 
in the Ctturt of first instance the only issue directed these doou- 
ments was : — "Are the three writien agreementesaid to have been 
given by the plaintiff to tbe defendants gennii>e and valid deeds?''' 
It was not ooDtended by the plaint.ff in that Court that tbe agree- 
ments bad been obtained from bim while he was a minor by undue 
inflaence, nor was that objection taken In the grounds of appeal 
against the judgment of the Court. ITeZclf that it was too late to 
tcil^o the 9bjection for tbe first time in the Court of Appeal* 

60 
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SemMsjM^ln respect of a transaction in wbioh ^ Mahomedan, 
the proprietor of an estate paying revunna to Qav(r]*nment, disposes 
of that estate, the period of minority U thnt of eighteen years, 
as fixed by s. 2, Besnlation XXVI of 1793. 

Ambroonnissa Khatoon v. AbaDoonnissa. Khatooh ... 67 

MAINTENANCE OP WIDOW 145 note 

See Hindu Wmovr. 

MESNE PROFITS , 383 

See Act XXIII of 1861, s. 11. 

MINOK, PUBOHASBR FROM 867 

See LnQTATioN. 

MINOIUTT 9 note; 67 

See Sun to ski asidi Adoptxov* See Mahombdax Law. 

MISJOINDER 143 note; 161, 166 note; 296 

^eeHiNDTT Widow. Bee SLAKDSBt Acnov fob, See 

ADlUNIST&ATIOtf, 

MITAKSHABA 190, 264^ 405 

See HiKDXJ Law. 

MORTGAGE— JTbiice of Foredoeure-'Purchaeer from Mortgagee^ 
Property in the mofnssil which had been mortgaged in 1868 to 
by a deed in the English form containing the nsnal power of rale 
on default of payment and again in 1864 to ^'by deed of condi- 
tional sale, was sold by nnder the power of sale and purchased 
by N. Previously to the sale T had foreclosed. In a suit for 
possession ^ the property broaght by the widow of T asainst N 
and the mortgagor, it appeared that no notioe of foreclosure had 
beenservedon AT.HtfZti, tbatN was entitied to such notioe by 
the fact of his purchase whetherhehad obtained possession or not 
and that qo notice having been served upon him, the suit was not 
maintainable agiainst him 

BHANOOMUTTY ChOWDHRAIN v. PRMtCHAlTD NbOOBE ..i 28 



'Beg. XVIII of 1806, s. 8— 



Assignee of Mortgagor.'\ThB assignee of a mortgagor, thou£[h 
purchaser of only a p«»rtion of the mortgaged property, is his 
" legal representive," within the meaning of s. 8, RegnUtiouX YII 
of 1806. and as such entitled to notice of foreclosure. 

Sheo Golam Singh v. Bamboop Simoh ... ..• 34 noto 



'BedemxtHof^ of a Portion of mortgaged Property^ 



Purchase of Portion of EqvUy of Bedempt^on by Uortgasfee,] 
B mortgaged to JV certain property, of which N aansed a moiety 
to be sold in execution of a money-deoree against B, and himself 
became the purchaser. The other moiety was sold snbjeot to^a 
mortgage in satisfaction of another decree, and purchased by L. 
2^, in exercise of bis rights as mortgagee, attached and proceeded 
to sell the share of L in the portion purchased by him, and L 
thereupon, with a view to stay the sale, deposited an amount pro- 
portionate to the share held by him. The sale, however, was 
allowed to proceed. Edd in a suit brought by L against N to 
B^t aside the sale, he was entitled to a decree. 

Naihoo Sahoo v. Lauh Amseb Chahd .,1 ,.« f* 303 
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MORTGAGEE, PURCHASE OF PORTION OF EQUITY OF 

BBDEMPTION BY 

See M0RI6AOB' 
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MULTIFARIOUSNESS 

See AOXIKISTBATIOV. 
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MUSHA OR CONFUSION 

See Mahombdaji Lav. 

NOTES OF EVIDENCE 

8ee ACT X op 1875, 8. 147. 

NOTICE OF ENHANCEMENT 

See ENHAiiGBinvv of Bbxt. 



FOBECLOSUES 
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67 
App. 147 

125 note 
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28, a4 note 
... 261 



See MoftTOA«x. 

NUISANCE 

See Light and AiB, OBSTBtrcnoHf to Accbss or. 

OBJECTION TAKEN FOB FIBST TIMS ON BPECUL 

USnoie 



APPEAL ... 

See HnTiyu Wibow. 
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ONUS PHOBANDI 

Bee Wakp. 

ORDER FOR ADDITIONAL ASSESSMENT, EFFECT OF 
£(a0 Act IX ov 1847,86, 6<&; a 
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pardanashin 

See Waxy. 

partnership— 2naMlt<f cf Partner for Purdhasee made by Co- 
partiier ovioftke Scope of Partner Jl^ip Bugineee-'-A^Keahon of 
Froeeede of Sale to pay Fartnerehijf Dehta^i C7» the ^vt^v^gmfz 
member in Calcutta of a firm of which B the other partner was 
absent in England, made, nnkiiown to B and wibhoot authority 
from biro, Tarioua purchases from the p'aintiS cf articles not within 
the scope of the partnership busineiw. The purchase were made 
ad for the firm, and were dehyered on the partnership premises by 
the plaintiff! Subsequently the goods were taken to &b house, 
and, together with certain private property belonging to C, were 
sold by auction, and th^bole proceeds of the sale were paid by G 
to a Bank in Calcutts, to the partnerMbip account with that Bank, 
and were eyeotaaJDy remitted to B in England as from the part- 
nership funds, and applied in psy ment of certain bills of the firm 
then due. B, on coming to Calcutta, took over the management 
of the business from 0. lu a suit brought against B and C for the 
priceof the goods purchase from' the plaintiff, &a2c{, both in the 
Court below and oh lippeaJ,that B wai not liable. 
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49 

167 
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M. Z. MARtm tr. F. W. Bakxb 

pleadings. ADMISSION ON 

See Limitation. 

POLICE magistrate , 

^(fo Act X'or 1875/8. U7. 



••« 



••• 



•K 



••c 



«•« 



• «• 



879 
10 



9H i«« App. 147 






V 



zzu 



0£N£RAL INDBX* 



»M- 



POST-NUPTIAL CONTRACT 

See Cdntkaci Act, 1872, 8Sr M, 2$^ ie 57^ • 
PEACTIEO 



•■•• 
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Pi»ge 

App. 5 



Bee Admihistbatiow. 
— — il^flaZ to Privy Couneil— 'Leave to empee^ gmmled wih- 
ou,t Auihfyiiv!y^--FreJ!imnary Ohjectioh—Sfeeiiu Leave to-appecU,'j 
An objection that an appeal has come before the Judicial Goxn- 
znittee with/ont proper authority oughjb to be taken at the earliie8& 
xnomettb^ but may be entertained at any stage ef the appeal, and is 
not un&^uently heard when the appeal is called en and befoie the 
arguments on the merits have eomm^iced. 

An appeal bein^ called on, and before the case was gone into on 
tW merits, the objection was taken by the respondeBt nnd appear- 
ed to be well-founded. The appellant thereupon applied to the 
Judicial Committee to grant him special leave to appeaL nunc pra 
tune* Seldj.thAt it was competent to the Judicial Committee to* 
grant such special leave, but leave was refused under the particular 
circumstances of the oase» 



Gajabhub PsBSA^t;. Thb Widows, ei Exak Au Bmv 
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PRELIMINABT OBJECTION 

i9e6 PRiLTICB» 

PBINOIPAL AND SUBBTT— PromiMory Nofe^Beeeipt of Intereet 
in Advance^Qiving TtTne to Principcd — Diecharge ^ fiftirety.'] In; 
a suit against D and K on aptomissory note, where K raised the- 
defence that he was only a surety for V, and that the plaintiff hav- 
ing given time^ D was releasea from llabitity,— A«2» that it was 
necessary to show that the fad that S signed the note only as 
surety for D was known to the plaintiff at the time when the note 
was made MM also, that a binding contract to give time to the 
principal cannot be inferred from the mere receipt by the creditor 
of interest in advance on the note. 

PuscHANxm Ghosi i;. G*. B. Past 



... 321 
-. 221 
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3311 



-.] The 



mere taking, by the holder of a promissory note, of interest in 
advance from the principal debtor does not o]j>erate as an agree- 
ment not to sue during the time covered by the mterest, and there- 
fore does not constitute such a giving df time to the principal as 
would rdease the surety. « 

DWARKANATH MlITSB V. G. H. DaLT. 

DwABKAVATH MiSTiB tr. A. J. C. BiBCH v.. ... dSSnoto* 

PRIORITY OF BEGISTEBBD OVER UNREGISTBKED DOCU- 

JllEX^xB... ••• .•* »»» •«• .M ... 294 

See BsGTsT&ATioH Acts. 
PB0MI88ORY NOTE ... ... .•• „, 331, 338 note 

See FBiscTfiZAm) StmsTT. 

PUBCHASE BY PARTNBB OUT OF 8C0FE OF PABTNBBSHIF 

BUSINESS, LIABILITY OF CO-PARTNBB FOB 372 

Be6 Paethiciisbip. 

.-IN EXECUTION OF SUBPLUS PBOCEEDS OF 

BEYENUE SALE »•, |«« »•• 20S 

See TxirooB axd Pusghaau. 
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Pago 
PUROHASER PRQM MINOR 347 

S00 lilMITATlOV. 

■ ■ -MOBTGAGEB 28 

S^e MORT&AGB. 

REOEiIyEa ••• ••• ••• ••• ••• ••• •• "^o 

S00 JURIBDIOTIOH. 

REDEMPTION OF A POHTION OP MORTGAGED PROPERTY 303 

See MoBTGAor. 
REFUND OF PURCHASE-MONBY 350 

Sm Act XL of 1868, «. 18. 

REGISTRATION-i^c^XXo/1866, OT.22, 24 96, 49, ^ GS-Limita. 
tion^Aei Win of 1869, m. 246 ^ 247— - i)w<n'c< Court^-^JurU. 
diction of High Court, N. W. P.] »<s. 22 and 24 of Act XX of 
1866 make it imperative thM t the instmmenta therein referred to 
shall be presented for registration within four, or at most eif^ht, 
months mm the date of their execution ; but the Act fixes no time 
within with the registration must* be completed. 

Where the registration of an instrument has been declared by a 
competent Court to be invalidfthe inatrumentjf originally presen- 
ted in due time, may again be submitted for registration, although 
the four months provided by s. 22, Act XX of 1866, and the further 
period of four months allowed by s. 24, have both expired. 

A registering of&cer who registers a deed of sale without the 
vendor who executed the deed having appeared before him, acts 
in contravention of s. 36, Act XX of 1866 ; bat thereare no words 
in that sc^ction whibh declare that the registration of a deed 
under such circumstances shall be null and void. 

Qtuere. — Whether the words of that section are not merely 
directory to the registering officer for the benefit of the parties to ( 
the deed; and whether bis acting without the appearance of the 
parties as provided by the Act is more than a defect of proce- 
dure withm the meaning of s. 88P 

In considering the effect to be given to s. 49, Act XX of 1866 
that section must be read in coDJunction with s. 88, and with the 
words of the heading of Part x, "Of the Effects of Re gtstrat on 
and Non-registration." It is not clear that the words of s. 49» 
** unless it shall have been reiristered in accordanoe with the provi- 
sionsof this Aot.^' are not confined to the procedure on admitting 
to registration, witt out reference to any matters prior to fe^is tr a- 
tion, or to the provisions of as. 19, 21, or 36,or other provisioos of 
similar nature. 

For the pornoses of Act XX of 1866, ^ District Court" means 
'' the Prinoipal Court of original jurisdiction in a district, and 
includes the High Oourt in its ordinary original civil jurisdic 
tion. ' The Hi^h Court of the North- West Provinces^ wmoh has 
no ordinary original civil jarisdiction, is consequently not a 
" District Ooart" to which a petition inav be presented under s. 
84 of the Act, and an oider passed by that Court, on sach a 
petition, directing the registration of a deed, is made without* 
jurisdiotion. 

Certain lands having been attached in execution of a decree 
obtained by A against B, C intervened under s. 246, Act YUI of 
1859, claiming their relea^^^ on iU^ ground that before the attaeK. 
ment they had been <iOQ^of ed to him by Bunder a deed of wAe, 

and be prayed that th^ ^^ iguUou-Bale isuglitt be stayed to eoftblo 
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him to but in the deed after having it registered. The Court how- 
ever refused to stay the sale, andthe lands were sold in execution. 
More than a year Irom the date of the Court's r^u8«l to stay the 
sale, 6 sued to establish his right to the lands. Hdd that the suit 
was not barred by limitaUon uiider s. 246, Ait VIII of 1859, since 
the refusal of the i 'ourt to postpone the sale was not an order under 
that section, but was a mere refusal to order a postpwiement under 
8.247. 

SiB MvKHiTK Lall Pavdat V. Sah Ko(»idus Lali» 228 

BEGIST R A TION A 0T> t (XX of 1866), s. 18, cls. 1 & 2, s, 50; akd (Till 
OF 1871), s. 18, CL8,1 &2, 8. 60— Priority of registered over un^ 
regis tered Doeumeid — Compulsory and Op^'onoZ Begistration .] A 
ref^istered deed of sale, of which rep^atration wasoompalsory, does 
not te^e effect against aprior unr^stered mortgage bond in respeet 
of the same land, the registration of whiih, it being for a »um 
onder Bs. 100, was optional. 

Shaiku Btas^jtulla V' DooKOA. CmrRir Pal 



.,OOMPULSOBY AND OPTIONAL 
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See Bbqisikatiov Acts* 
BEGULATION-- 1 793-VIII, s. 51 

Bee EKHANCBlCBliT OF Bakt. 
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Bee Mahouedan Law. 



.XXVI.S.2. 
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1806-XVII, 8. 8 
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See Mortgage. 



181(V-XIX 



See Wakf. 
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... 294 
... 294 

•.. 120 

67 
34 note 
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BEUGI0U8 ENDOWMENT— PwcJow in Name of Idol- Aliefnation 
— Limitation^] The plaintiff sued ss the sebait of a certain idol to 
recover possession of a zemindari bj netting aside an alienation 
tiiereof efftoted bj his grandiuother,on the gronnd that it was 
deonttur p operty dedicated to the idol, and oonseqaently inalien. 
able. It appeared that the property in dispute was ! purchased by 
the grandfather of the plaintiff in the name ol the idol, which was 
set up merely for his private worship in his own house without any 
priests to perform regularly any religious service for the public 
benefit of Hindus, and that the property had been dealt with all 
alon^ as his own private property. Heid^ that this was a mere 
nommal endowmen' .and consequently the alienation thereof was not 
invalid. Held also, that a property purchased bv a man in the 
name of his ownido\ whicn no one except himself has the power or 
right to worship, is not the property of the idol, but the property of 
the person who purchased it. Held on the facts, that tne suit was 
barred by limitation. 

Mauaxaitbs BiojoaoovDBRT Dbbia i;. Baneb LxrcHHSB Koov- 



WABEB 



REMAt^D 
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Sm Hindu Woow. 



BENT 
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See Act VIII of 1859, 
•AOOBUING AFTBB HUSBAND'S DlDATfi 






176 note 
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261 note 
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REOT, ENHANCEMENT OF [20, 125 uote 

See Enhamcbubht of Bert. 

.SALE FOR ARREARS OF ... ... 142, 143 note; 343 

See Hindu Widow See Bbkg. Act IV of 1870, a. 75. 

,SUIT FOR Ill ; 242 note, 348 note. 261 note 

See Bbho. Act VIU op 1869. a. 102. See Act Vlli 

091858,8. S. 

ARREARS OF 66, 60 note; 238 



See Limitatiok. See Act VIII of 1858, s. 2, 

REPRESENTATIVE OF MINOR 347 

See LnaTATioN, 

RESALE, NOTICE OF 276 

See coKTBlfT, BsBACB of. 

RES JUDICATA ... 238, 242 note, 248 note, 25 1 note 

See Act VIII of 186^ s. 2. 

REVENUE SALE, SETTING ASIDE 208 

See Vbndeb akd Purcua&be. 

REVERSIONER ... 10 

See Limitation. 

RIGHT OF SUIT 49 

See Act IX of 1847, 88. 6 & 9. 

RULE 12 OF HIGH COURT RULES OF Ist MAY 1875 App. 12 

See Summons, Sbcond. 

SALE BY GUARDIAN WITHOUT SANCTION OF 

COURT 350, 351 note, 353 nofe 

See Act XL of 1858, s. la 

»FOR ARREARS OF RENT 142, 143 note ; 343 

See BiNDXJ Widow. See Bbno. Act IV of 1870. s. 75. 
SECURITY, DEPOSIT OF, WItH MARSHAL ... App. 3 

See Ship, Arbbst of. 
FOR COSTS ^. App. 10 

See Appeal. 
SHIAH SECT ... .... 167 

See Wakf. * 

SHIP, ARREST OF-^DepoiU of eeeurity loith Marehcd-^Applieation 
for Arreet of depoeitin anoiner AcUon] The ship M hftTinv been 
arrested in an actions promoted by the master of the ship, A, for 
damage cansed bjr a collision, in which tbe Ni with her cargo, was 
totally lost, deposjited with tbe Marshal of tho Court certain Gov- 
ernment paper as security to an wer the alleized damage, on which 
the JIf was released* The cargo of the N had beeo insured, and on 
the lose thereof the Insurance Company paid the amount of the 
policy, and instituted proceedings against the M in respect of the 
loss of the carKO. Held, the Court had no power to grant an appli- 
cation by he Insurnnce Compaay for the arrest of the security in 
t^e hands of the Marshal, so aa to make it answerable in bh<:ir 
action. 

The Tkiton Iksubancb Company v. The Moobhilt., In re 
tnt MooBBiLL .., ... ... .«• App. 3 
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SLANDER, ACTION TOB,--MUjoinder^8p«eiaU Damaget.'] An . 
action for slander cnnnot be brought jointly against severaldefend- 
ants : separate actions should behrought aguinst eacli 

^^T^^^hetber words imploying'^yoD are % drunkard, thief 
ch«it nnd the paramonr <>f joar sistar-in-law, yoar bastard 
applied to a Brahmin, are actionable per ae, witihoui allf gation of 

special damaged 

IJlLKADHTIBMooMWMt). DoOKRKRAMKHOrrAH : ... 161 

] An 
action for slander may be bronghtjointly against aeveral defendants 
where the words spoken are not actionable per «, but only become 
so by reason of the special dnnrnge, which js the result of the cod- 
joint action of all the defendants. 

Woo^ixRCNHissA BiBKK V. Strd Mahoicxd Hossbik. 166noto 

SON'S INTEREST IN ANCESTRAL ESTATE 864 

See Hindu Law. 
SPECIAL DAMAGE %.. 161. 166 note 

See Slamdbb, Actiok fox. 
LEAVE TO APPEAL ... 221 

See Practice. 
STAMP ... ... ... ••• — ••• App. 1 

SacCoTJKT Pebs Act, 1870, Scmn. 1I| No. 17. 
ON PLAINT 167 

See Wakf. 
STATUTE 2 & 3 WILL. IV, c. 71, s, 3 361 

See Light and air, obstroctton iX) Access of. 
■ 11 & 12 7iCT., c. 21.. .See Ihsoltest Act. 

-24 & 25 Vict., e. 104,8. 15 .,• ... ... ... Ill 

See fisN<»AL Act VIII of 1869. s. 102. 



— I rr Act X of \S70^Bigh €r)7irt 

-^Potoen of BuperinfeHdenee^Act X o/1870, »«. .9 & 3i^ ] The 
Courts established under Act X of 1870 are Courts subject to the 
appellate jurisdiction of the High Court, and not the less so, 
becaase an appeal Kes to the High Court from their decisions in 
oertain oases only. The High Court coil^uently has the power 
of superintendence over those Courts under s. 16 of 24 & 25 Yict., 
0.104. 

There is nothinor in Act X of 1870 wbiob ^tes the Judge and 
Assessors 8ittin|^ together power to determine the right to cumpen. 
sation, or the title to the land for whioh compensation* is to be 
assessed. Where therefore the Collector tendered compensation in 
respect of land, some of which was above, and some below, high 
water mark, and made an offer for each separately,— ^7(2, that the 
Judge and Assessors had no power to award the hole sum ten- 
dered by the Collector as compensation for the Und above high 
wnter mark ; but they should have determiued what was a proper 
compensation for each descriptiou of land. 

In TBI UATTBB OF THB PETITION OF STUD AbDOOL AlI ... 197 
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SUCCESSION (Xe DAUGHTEHS 

See LIMITATION. 8^ Hlin>n Lait. 
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See LiatiTATioN 

SU IT fOR ARBB AKS 01^ BfiNf 

Bee LiMiTATioM^ See Act VlII oi* 1859, s^ i* 
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10 
56i 00 note ; 238 
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-LAND ... ..« 

See Jt7&isl)]CTiov* 

;Se«BEN&. Act VlII op 
1859^ 8. 2. 
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.«. 318 



111 ; 242 not^ 248 «ot<«. 251 note 
1869,8. 102. SadActYIIIof 



TO BBCOVEE PUBCHASB-MONEY 
See Ymix)R and PuBcnAstHi 
KEMOV& MUTWaLLI 
iS^ Wak?. 

SET ASIDE ADOPTION-^r>«^drdiofi/ Decree— Umitcu 
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Hon Ad (XIV of 1859), .«. 1, et. l^-Act I of 1872 (Evidence Aci) 
--Deposition iii former Suit,'] H N died on 16th May 18^4 with- 
out issue, leaving a wido^ B^ B, oti 19th May 1856, purported to 
adopt S in accoi^nce with an alleged anumati-patra ezeouted by 
H N. R N, the uncle of H N, died on 6th Jidy 1855, leaving a 
widoir M, in whose favor he had executed an anumati-patra by the 
terms of which she was to have the management ^of nis property 
daring the minority of the adopted son, in whom it was to vest on 
his adoption. M adopted D subsequently to the adoption of 8. 
After the death of HN, B. as widow of fl N and adoptive mother 
of S, broughtfa suit against M as the widow of B N« and ignoring 
the existence of D.. D died, and on his death M adopted N on 4th 
April 1864. In a suit brought on 4th January 1873 by M, as the 
mother and guardian of N, to have the adoption of 8 declared 
invalidi— ^Zd. that the limitation provided by cL 16, s. l,Act XIV 
of 1 859, is applicable to a sait for a declaratolj decree. The causel 
of action arose at the date of the adoption ol S, viz,, the 19th May 
1856, and thfrBlore the suit tras barred i 

Jield also,that the deposition of certnin witnesses who had been 
examined in the previous suit to establish the fact of the adoption of 
S b^ B, were not, under s. Sd^Act I of 1872, admissible in e\*idenco 
against the plaintiff M in the present suit. 
MimncoTSB Dabea^v. Bhoobukictbb DjI^xa 

Ltmitaiion^Ad tXoflSn, 



Sehed, II, N04 129, B,"7^Caute 0/ ilcfww— 3f inor&y.] In a suit by 
the reretsionaiy heirs of one S to set aside an adoption alleged to 
have been made with the permission of S,the plaintiffs allegedthat 
S died in 1844 : that the adoption took place in 1845 ; and that 
they attained their majority respectively on the 26th September 
1871 and the 20th December 1872. 

The suit was instituted on 16th June 1873. JSeld, that the 
adoption having taken place after the death of 8, the cause of 
action arose at the date of the adoption, as provided bv No. 129, 
Sohed. II, Act ZI|of 1871: and thaJb the plaintiffs, not having been 
in existence when the cause of action arose, were not entitled to 
the benefit of s. 7, Act IX of 1871, so as to enablo them to sue 
within three years of attaining their majority. 

SiPDHissuR DuTT ?, gQAK Quxvh Ktjnsun,., ,„ 9 note 

61 
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zXTiii GENERAL INDEX. 

SUMMONS. SBC0Na--4d VIII of 1859, s. llfi EnfelS of High 
Court BvleSy Ist May 1875 — Laches.] A Judge has» under Bule 
12 of the Kules ol Ist May 1875, discretion as to granting a second 
fiummons, and is bound to enquire into the circumstances under 
which it is applied for ; and wnen there has been great and unex- 
plained laches,he should refuse it. Unless such discretion is clearly 
shown to have been improperly ezercised^the Court will not inter- 
fere on appeal ; but under the oircumsliances of this case th«> Court 
on appeal, finding there was no definite rule ol partice as to the 
time; within which ajBecond summons might bo applied for^owod 
Ck second suounous to issue. 

GouRCHUBN SooR V. Peart Lall Paul ... ... A pp. 12 

8URPERINT.BNDEN0B OF HIGH COURT Ill, W7- 

8ee Bbwo. Act VlII of 1869, s. 102. See 24 & 25 Vict., 
c. 104, s. 16. 

SURETY, DISCHARGE OF 331, 338 note 

See Pbincipal and Surety. 

TENURE CREATED UNDER COURT OF WARDS 343 

iSee Beiwj. Act IV op 1870, s. 75. 

TITLE,DBBDSDELIVBREDFOR SPECIFIC PURPOSE, RIGHT 

TO REDELIVERY OF ;., App. 15 • 

See AiTOBNEY ahd Clibnt. 

TRANSFBROP CASE TO HIGH COURT App. U 

See Act X op 1875, s. 147. 

TRUST ESTATE* ... ... „, ... ,'.. ... 318 

See JuHIdBlOTIOH. « 

UNITY OF POSSESSION 361 

See Light aitd Am, Obstructiok to AlCCBbb. 

VBNDOE AND PURCHASE R—Ptircia^e in essecuiion of surpUa 

JProceeds of BeventLe Sale— Setting aside Eeve^iue Sale — Suit to * 

recover Purchase-money— V ohintai'y TaymentJ] A person vho, 
with notiee, buys property eubject to a contingency, which may 
defeat or destroy. the mterestwhich is tho subject of the salens not 
entitled to be relieved from his bargain and to recx)ver the pur- 
chase-money, merely because the contingency contemplated, act- 
ually happens, and the propei*ty either does'not beoomoi or ceases 
to be, available for his benefit^ 

An estate of- which R was one of the regfstered shareholders was 
sold for arrears of revenue, and the amount yealieed, after deduct- 
ing the arrears and. the expenses of the sale, remained in deposit 
with the Collector- S the holder of a decree against R, notwith- 
standing objections made by R, caused the interest of R in the 
surplus proceeds in the hands of the Colleotor to be attached and 
Bold in execution of his decree. At the execution- sale R*s interest 
was bought by B. and from the money paid by him the judgment 
debt of, S ahd the debts of othe:(; judgment-creditors of R, were sat- 
isfied. In the metuiwhile R brought a suit to set aside the revenue 
sale of the estate, and obtained a decree ii^ his favor in the High 
Court. B then applied to the Collector for R's share 6i the sur- 
plus proceeds, but his application was refused. In a suit by 
B against R to recover the price he had paid at the execution- sale : . 

Sdd, reversing £he judgment of the High Court that such &» 
fiuit Qould*not be Inaiatained. 

Rah Tuuul Singu v. Biseswab LSahoo... ... ... 208 
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VENDORS, RIGHTS OP UNPAID 

See Contract^ Breacu of. 
VOLUNTARY PAYMENT 

See Vendor and PaRCQAssR. 

WAKF—MahomedanLaw—Shiah Sect^Puhlic and privcUe Endow- 
menia—Aci XX of 1^3. «*. 4, 7, A 18— JB^y. XIX of 1810- 
JurUcUction of OwU Oouri— Court Fees Ad {VII of 1870), 
Sucked II. Art. 17, cl d— Stamp- SuU to remove MtUtoaU—Conae' 
QuenHcd reUef-^Fardnctehin — Onus Probandi] J,a Mahomedan 
lady, executed a wakfnama purporting to dedicate the whole of her 
property to an imambara in her hovse, for the purpose of perpe- 
tuating vaiious i>hiah ceremonies. By the wakfnama she consti- 
tuted herself joint-mutwalli with one B, and caused the names of 
herself and B as mutwallis to be substituted in the Collector's 
register for her own name as owner. On the death of B. A acted 
as the sole mutwalli. The wakfnama was nub licly register ed, Bufe 
though the property was styled wakf .ana A the mutwalli thereof, 
in all documents connected with the estate, A all along continued to 
deal with it as absolute proprietress, and the dedioat ion, though, 
made in 1852, was never under the control of the Board of Reve- 

9' nue or of local agents. In a suit which the plaintiffs obtained 
)oa7e to institute under s. 18 of Act XX of 1863 to remoTe A from 
the mntwalliship on the ground of misf easance,&d2d,the wakfnama 
did notoonstitute a public religious establishmentswithin the mean- 
ing of Act XX of 1863, and that therefore the Judge below had no 
i^uibority to give the plaintiffs under 8.18 leave to sue, and that his 
decision was consequently tdira vuea. S. 18 of Act XX of 1863 
applies only to such religious establishments as were under the con- 
. tvol or superintendence of the Board of Revenue or of local agents 
under Regulation XIX of 1810. and were transf eri-ed to trustees or 
n^anagers under s 4 of the Act. Held also, that where the defend- 
ant, who was shown to be an illiterate pardanashin lady, denied on 
her oath that in executing the wakfnama she had any intention of 
creating an absolute wakf|0r that she understood the effect of the 
deed when she executed it, the onus was on the plaintiffs to show 
that she was fully fiware of the character of the document and its 
le^l e^cct, and that she had proper professional advice at the time 
of its execution. In the absence of such proof, held that the deed 
was not binding on her« 

Where the plaintiffs sued for a declaration that a mutwali had 
been guilty of n^iafeasaned, and asked to have her removed from the 
mutwallisnip and themselves appointed in her place whereby they 
would have beei| entitled to a shave in the profits of the wakf,^Z<f 
that the fixed stamp fee of Rs. 10 required byol.8. Act* 17,Bched. 
II of Act VII of 1870, was not sumcients but the plaint should 
bear a stamp of a value prportionate to the Bubject-matter of the 
suit, 

Dblroos Banco Bbguh v. Navab Stud AsH^iy Ally Ebav.,, 167 

WIDOW, SUCOJiSSlON OP 10 

See LnfiTATiov. 
ZEMINDAR TALOOKDAH ... ••• «ii .•• ••• 5d 

See LiMiXAiioir. 
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